
v"

* Roll Call Number Agenda i~umber

Date _ m _ _ __Ma.y. -l _S~_L-QQ9. _ _ _ __m__ ___

Request from Dan Parker, on behalf of David and Kelsey Parker, requesting an amendment to
the Zoning Ordinance which they believe necessary for the financing and sale of their home at
1331 Mattern Avenue.

Moved by to

COUNCIL ACTION YEAS NAYS PASS ABSENT CERTIFICATE
COWNIE

COLEMAN I, DIANE RAUH, City Clerk of said City hereby
HENSLEY

certify that at a meeting of the City Council of
said City of Des Moines, held on the above date,

KIERNAN among other proceedings the above was adopted.
MAHAFFEY

MEYER IN WITNESS WHEREOF, I have hereunto set my
VLASSIS

hand and affixed my seal the day and year first
above written.

TOTAL

MOTION CARRD APPROVED

Mayor City Clerk
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Rauh, Diane I.

From: councilSpeak(gdmgov.org

Sent: Wednesday, May 13,20095:00 PM

To: parker9000(gmsn.com

Subject: Request to Speak

Attachments: City Attomy Letter Page 1.jpg

Registration Form to Speak at City Council Meeting

To: The Honorable Mayor and Members of the City Council
City of Des Moines, IA
C/O City Clerk

II e Dan Parker on behalf of David and Kelsey Parker, hereby request permission to speak at the Des

Moines City Council Meeting of Monday, May 18,2009, regarding

Current setback requirements preventing the sale of primary residence. Requesting a variance on a future
event, but current policy does not allow variance on FUTUR event.

Name: David Parker

Address: 1331 Mattern Ave

Daytime Phone: (515) 707-7883

Email Address:parker9000(ßmsn.com

Procedural Rules of Des Moines City Council

Part III Agenda
Rule 16. Citizen Agenda Requests.
Any citizen may request the right to have an item placed on the Agenda (including a request to speak) by
filing such request in wrting with the City Clerk prior to noon on the Wednesday preceding the Council
meeting.

Part V. Citizen Participation
Rule 27. Citizen's Right to Address Council.
Persons other than Council Members shall be permitted to address the Council only upon specific Agenda
Items.
Rule 28. Manner of Addressing Council.
A person desiring to address the Council shall step to the podium, state his or her name, address, and group
affiliation (if any) and speak clearly into the microphone.
Rule 29. Time Limit on Citizen's Remarks.
Citizens shall be limited to five minutes speaking time per item, unless additional time is granted by the
presiding officer. Total citizen input on any subject under Council consideration can be limited to a fixed
period by the presiding officer. A majority vote of the Council may extend the time limitations of this rule.

5/1312009



~I

March 19, 2007

Dave Nelson
WHITFIELD & EDDY, PLC
213 North Aneny Blvd, Suite 100
Ankeny, IA 50023

Re: Nonconforming zoning status of 1331 Mattern Avenue

Dear Mr. Nelson:

The property at 1331 Mattern Avenue in the City of Des Moines is a 50
foot wide by 51 foot deep parcel containing a single family dwellng that
was constructed in, or about, 1923. The property is considered legal non-
conforming under the City of Des Moines zoning regulations. That means
that the property and the dwellng thereon are believed to have conformed
with the zoning regulations in existence at the time the parcel was created
and the dwellng was constructed, but the parcel and dwelling do not
conform with the current zoning regulations.

The property is zoned to the "RI-60" Single-Family Low-Density

Residential District. The regulations for that District impose the minimum
requirements for a single family dwelling identified below. However, the
property at 1331 Mattern Avenue qualifies as a "lot of record" created
prior to July 16, 1965, and is eligible for the benefit of the special
exception to the normal distrct regulations under Section 134-1296 of 

the

Zoning Ordinance. The relevant requirements for a single-family dwellng
in the "Rl-60" District and for this paricular lot under the special

exceptions under Section 134-1296 are as follows:

"Rl-60" District Sec. 134-1296
Bulk Ref!UlatioD Rel!ulatioDs Reimlations

Minimum Lot Area 7,500 sq feet no mimmum
Minimum Lot Width 60 feet no mimmum
Minimum Front Yard 30 feet 30 feet
Minimum Side Yards 7' each side -15' total 5' each side - 15' total

Minimum Real Yards 30 feet 10.2 feet

When the minimum front, side and rea yards are removed from the parcel
at 1331 Mattern Avenue, it leaves a maximum building envelope that is 35
feet wide (50' - 15'), and 10.8 feet deep (51' - 30' - 10.2'). This building
envelope is too small for a new single family dwellng. Any single-family
dwelling constructed in the City of Des Moines under a permit issued after
August 27, 1984, must have minimum horizontal dimensions of 20 feet.
See, Sections 134-342(1)(a) & 134-412(1). The special provisions for a
"lot of record" do not alter this requirement.
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For the reasons set forth above, the Commiinity Development Staff correctly detennined that if
the existing single family dwelling at 1331 Mattern Avenue was ever destroyed to an extent of
60% or more of its replacement cost at the time of destruction, it could not be rebuilt "by right"
withoutcomplying with the current front, rear and side yard setbacks. See. Section 134-1352(c).
Furthemiore, since any dwelling constructed upon the parcel incompliance with. the required
setbacks would violate the 20 foot minimum horizontal dimension requirement, the Community

Development Staff correctly detenninedthat the parcel at 133J Mattern Avenue cannot 
be

redeveloped "by right" with a new single family dwelling.

I have used the term "by right" in the summar above to distinguish what a property 
owner is

allowed to do in every case by obtaining an administratively approved building permit, and what
can be done by seeking appropriate relief from the Board of Adjustment. Under Iowa Law and
the Zoning Ordinance of the City of Des Moines, the Board of Adjustment is empowered to
grant varances from the regulations in the Zoning Ordinance where necessary to 

avoid

unnecessar hardship. This power isspecifiCallYaddn~ssed in Section 123-64 
of the Zoning

Ordinance as follows:' .
Sec.. 134-64. \powers and duties.
The boardofadjùstmeït shall have thepowera;¡pdùtyto:

(2) Grant a variance in the regulations of 
this chapter 'that will not be contraiyto the

public interest, where owing to special conditions a literal ei1forceínent of the regulations
will result in unecessary hardship, and $0 thatthe spirit of this chapter shall be observed
and substantial justice done. To establishl:l'ecessary hardship apropertyowner must
show all of the followill,g elem,ents:

a: The land in question. cannotyieldareasonåble' retur from any Use permitted by

the regulations of the qistrict ;in. which the land' is lOèated. Failure to yield a
reasonable retur may only be shown by proof that the owner 

has been deprived
of all beneficial or productive use of the land in question. It is not suffcient
merely to show that thevalueôf the land has been depreciated by the regulations
or that a variance would pennitJhe ownerto maintain a more profitable use.

b. The plight of the owner is p1,eto ur)Ïque dircumstancesnot of the owner's own
making, which unique CirCll11stanCes rtustrelate, specifcally to the land Ín
questionaI1d notto general conditions in the nt;íghborhood.

c. The use to be aUthorized by the- variance;Wilnotalter theessentiaL4haracter of
the locality of the land in questiöu.

In granting anyvarâice, th~ board may prescribe. approptiate conditions and saftguards

in confor:ity with this chapter. ...

If the existing dwelling at 1331. Mattern A venUe were ever destroyed to an extentof60%i ofits
replacement value, the owner could stílseek a. variance tQpennit the dwellng to be

reconstructed. To obtain the variancetheown,er must demonstriltethat thestanda.ds for issuance
.. of the variance are satisfied, Jf, for example, if thedwellng wassubstantiallYAa.ag!idby an
accidental fire, those standards would apply as follows:
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a. It is difficult to imagine how the property at 1331 Mattern Avenue could be
placed to any productive use in conformance with the current zoning standards.
Under such circumstances, the property could not yield a. reasonable return from
any use pemiitted by the zoning regulations,liless avarance is granted allowing

the dwelling to be repaired or replaced.

b. Assuming that the fire was accidental, the plight of the owner would due tö
unique circumstances not of the owner's ownmaking,

c. It could be reasonably argued that the use of the property for the reconstruction of
the existing dwellng, or the constriiction of a hew single-family dwelling wil not
alter the essential character of thelocalityofthe land in question. The property
has contained a single- familydwttllingsitJce 1923, and.is surrounded by öther
single-family dwellings.

Although approval of a varance cannot begurãnteed, in my opinion it is reasonable to believe
that a variance could beobtainedfor the reconstruction of the existing single-family dwelling at
133 i Mattern A venue in the event the dweJ1ng were daaged in the future by accidental fire or
other cause outside the owner's control.

The provisions under Iowa law and the CityZoning Ordinance for allowance of a variance exist
in part to prevent a "taking" of property withe'lt just compensation. 'The City of Des Moines
does not intend for the application of its Zoning;Drdinarce to l'esultiô; a taking of all economic
use of property th~t would trigger an obligiiÔQnJOpaycompensation.

Please feel free to call me'ifyouhave any'questions aboutthismatt~ri.

Sincerely,

Roger K. Brown
Assistãnt City Attorney
5 i 5/283-454 i

cc: Mike Ludwig, Zoning Administrator

Sue Donovan, Deputy Zoning EnforcementOfficer
c::\Rg)ZOnìng\Adminisiration\Lir - Variance required forrebliÎla;doc
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( Home) ( General Query) ( Legal Query) ( HomeOwner Query) ( Book/Page Query) ( Commercial Query) ( Res Sales
Query) ( Comm Sales Query) ( Help)

I l)jstriçtLlarcel GeoParcel II Map II Nbhd II Jurisdiction II Status I

1110/05523-000-000 7924-35-278-002
11058811 DM89/Z IIDES MOINES II 

ACIIYE I

I School District Tax Increment Finance District II Bond/Fire/Sewer/Cemetery
I

11/Des Moines II I

I Street Address II City State Zipcode I

11331 MATTERN AVE IIDES MOINES IA 50316-2061 I

1912 1915

1910 1911

100 190

1'f ..

Get - ;,Bi gger .. 1ßI

MJlp 1B16 ..

1814 1815

1B12 1B11

1B10 11l

180 11l1
..

172! , l/ , 1725

Click on arcel to (Yet new Iistin )
1912

10 '
100 '

1612

1BC

100

1&0

1724 Approximate date of photo 10/28/2008

I Mailng Address
IDA VID L PARKR
1331 MATTERN AVE
DES MOINES, IA 50316-2061

IL~f:aLl)~~çriptiQn

IE 50 F LOT 186 UNION ADDITION

I 
Ownership 

I Title Holder #1

II 
Name 

II PARKR, DAVID L

II Transfer

112001-12-20

II Book/Page

119075/667

II RevStamps

11143.20

IA~s~ssm~llt II Class II 
Kind 

II
Land 

II 
Bidgil AgBd11 Total I

I 
Assmt Roll II Residential II 

Full 
II

6,60011 99,100 II 011 105,700 I

M~iketAdj)Jsteçl__CQsU~ePQit Assessment..RQUl'otke Estimalelíl~es lQJkCQ)Jnty_IIe~s_)JIeI
Iil~JllfQrratiQn payIa~es

Ii II II II II

httn'//wu ::!:!:p!:!: r.o nolk-i:: l1!:/r.o-i-hin/m::n/m::nvlPwpr? r.o-i/nin=ll OO""??OOOOOOA7!:r.::lp '\/14nOOQ
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I Zoning II Description IlsF II Assessor Zoning I

I RI-60 II 
One Family, Low Density Residential Distrct 112550 II Residential I

I *Condition IIDocket_no 14361 II II I

Source: City of Des Moines Community Developrnent Published: 2008-11-25 Contact: Planning and
Urban Design 515283-4200

I 
Lanl: 

I

I 

SQUAR 

II

2,550 II FRONT AGE II 50.0 

II 

DEPTH 

II

51.01
FEET

I 
ACRES 

II
0;05911 SHAPE

II
RC/Rectangle II TOPOGRAPHY II NlNormal I

I J1~sid~c~tf 1 I

I 

OCCUPANCY 
SF/Single

I RESID TYPE

SH/l.5

IBLDG STYLE I
CV /ConventionalFamily Stories

I 

YEAR BUILT 192311~~DEL 199311# FAMIES
II

1

I 

GRAE 411~~lT +0511 CONDITION VGNery Good

I TSFLA
1.4IOII=LV 84711~~LV 563

I 

BSMT ARA 95211 ~~~~H 112 

II 

DECK ARA 32

¡FOUNATION
II 

EXT WALL MT/Metal

1 

ROOF TYPE GB/GableM/Masonry TYP
Siding

I 

ROOF AI Asphalt

I FIPLACES
1 BSMT GAR

I

1
MATERL Shingle CAP

I 

HEATING 
AlGas Forced

lAI COND
100 BATHROOMS 

II 

1
Air

TOILET
1 

II 

BEDROOMS 3 ROOMS
II

7ROOMS

htt:/ /ww_~s:~e~~conolk_ i~_ll~/c¡:i-hin/m~n/m~nviewer?c¡:i/nin= 11 00': ':??OOOOOORr~c~ le ':/14/?00Q
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1.5..
0 'B 30

840

T

~,

-l

28
'l 1'l

Deck 8ß
E"c Po..ch

s.... 8
32 112

4 14

i~ Buyer 1r; Sale Instrument
I BookIage IPriceDate

I SHELTON, LISA E

PARKR, DAVID

iiî~ II 90,oOOIIDIDeed 119075/667 IL.

IMOHLER, CRAIG W

SHELTON, LISA 1999-06-

i 84,200 II DIDeed 118236174 IE. 08

1 SECRETARY OF HU

~OHLER, CRAG 11~93-01-11 23,5oollD/Deed 116708/510 I

FLEET REAL ESTATE SECRETARY OF 

il~92-05-11 46,53011DIDeed 116593/744 IFUNDING CORP HUD

I 
Year 

11995

I

II 
Type 

II UlPickup

II

II Status

II CAlCancel

II

II Application

111994-04-27

II

II Permit/Pickup Description

II Air Conditioning

II

htf.llulU1Ul OI""P"" N' "nllr;oi ""ll'o;_h;n/mOl"/mOl"U;puipr'J 1'0;/n;£1=11 ()()'\'\'J'J()()()()()(U'T"I'OIlp '\/1 L1/'()()O
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11994

11993

II U/Pickup

II U/Pickup

II CP/Complete

II CP/Complete

111994-02-25

111992-08-25

II Remodel

II Reinspection

I 
Year IIIYm~ II Class II 

Kind Land Bldg AgBd11 Total

12007 II A,s~~s-~m~ntRQ11 II Residential II 
Full 6,500 97,200 011 103,700

12005 II AS1!es~m~ntRoll II Residential II 
Full 4,800 106,000 011 110,800

12004 II As~~ssm~ntR.oll II Residential II 
Full 4,120 92,530 011 96,650

12003 II Ass_~s-sm~ntRQ1! II Residential II 
Full 4,12011 92,530 011 96,650

I II II IIAdj 4,120 77,1701 011 81,290

12001 II A_s-s~ssm~ntRQU II Residential II 
Full 

I
3,360 74,260 0 77 ,620

I II II IIAdj 3,360 58,900 0 62,260

1999 II Assessment Roll II Residential II 
Full 5,490 I 58,840 0 64,330

II II IIAdj
5,49011 43,480 0 48,970

1997 II Assessrnent Roll Residential
II 

Full 5,04011 54,030 0 59,070

II IIAdj
5,04011 38,670 I 0 43,710

1995 II Assessment Roll Residential
II 

Full 4,490 48,140 0 52,630

II IIAdj 4,490 32,780 0 37,270

1994 II Assessment Roll II Residential II 
Full 4,010 42,980 0 46,990

II II IIAdj
4,010 27,620 0 31,630

1993 II Assessment Roll II Residential II 
Full 4,010 29,620 II 0 33,630

1991 II Assessment Roll II Residential II 
Full 4,010 38,58011 0 42,590

1991 IIWas Prior Year II Residential II 
Full 4,010 37,29011 011 41,300
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