vk Roll Call Number

Date........ August.10,2009......

Agenda Item Number

7

An Ordinance entitled, "AN ORDINANCE to amend the Municipal Code of the City of Des
Moines, Towa, 2000, adopted by Ordinance No. 13,827, passed June 5, 2000, as
heretofore amended, by repealing Article VIII of Chapter 70 thereof regarding
residency restrictions for sex offenders which has been preempted and nullified by
state law",

which was considered and voted for the first time upon under Roll Call No. 09- ]_3__7 a” July 27,2009;
again presented.

MOVED by

that this ordinance be considered and given

second vote for passage.

(Second of three required readings)
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COUNCIL ACTION

YEAS

NAYS

PASS ABSENT

COWNIE

COLEMAN

HENSLEY

KIERNAN

MAHAFFEY

MEYER

VLASSIS

TOTAL

MOTION CARRIED

APPROVED

CERTIFICATE

I, DIANE RAUH, City Clerk of said City hereby certify
that at a meeting of the City Council of said City of Des
Moines, held on the above date, among other
proceedings the above was adopted.

IN WITNESS WHEREOF, I have hereunto set my hand
and affixed my seal the day and year first above written.

City Clerk




CITY ATTORNEY ASSISTANT CITY ATTORNEYS Michael F. Kelley
Bruce E. Bergman Angela T. Althoff Mary A. Laughiin
Roger K. Brown . Vicky L. Long Hil
DEPUTY CITY ATTORNEYS Ann M. DiDonato Steven C. Lussier
Mark Godwin David A. Ferree Katharine J. Massier
Lawrence R. McDowell Glenna K. Frank Carol J. Moser

Kathieen Yanderpool Gary D. Goudelock, Jr. Douglas P. Philiph
ciry or DESMOINES

LEGAL DEPARTMENT

July 17, 2009

HONORABLE MAYOR AND MEMBERS OF
THE DES MOINES CITY COUNCIL

Re:  Required amendments to the City Code to conform with Senate File 340; Repeal of City
residency restrictions for sex offenders.

Senate File 304 (the "Act") was passed by the Iowa Legislature and became effective on July 1,
2009. It makes sweeping changes to the Jowa sex offender registry and related sex offender
Jaws. A provision of the Act, codified at Section 692A.127 of the lowa Code, preempts and
nullifies all local ordinances concerning residency restrictions or exclusionary zones for sex
offenders. This provision of the Act operates to preempt and nullify Article VIIL, of Chapter 70,
of the Des Moines City Code which imposed residency restrictions for sex offenders. The Legal
Department recommends that Article VIII, of Chapter 70 be repealed, for the reason that the
Article is no longer valid or enforceable under state law.

A more through discussion of the sweeping changes made by the Act is contained in the
accompanying Des Moines Police Department Training Bulletin No. 09-4.

Sincerely,

[Copey K Beo
Roger K. Brown
Assistant City Attorney

515-283-4541
cc: Rick Clark, City Manager

Bruce Bergman, City Attorney
enc:  Training Bulletin No. 09-4

Legal Department + 400 Robest D. Ray Prive » Des Moines, 1A 50307-187] /\ 1515.283.4130 » F515.237.1643 Lifigation: T515.283.4564 + F 515.237.1748
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Des Moines Police Department

Bulletin No. 09-4 Date: June 25,2009

Subject : SEX OFFENDER REGISTRY AND OTHER SEX OFFENDER LAWS

Reference : SENATE FILE 340, 837" General Assembly, 2009 Session,
IOWA CODE CHAPTER 692A.101 through 692A.130

Effective Date: July 1, 2009

Senate File 340 provides sweeping changes to the sex offender registry and related sex
offender laws. It preempts and nullifies all county and city ordinances concerning residency
restrictions or exclusionary zones for sex offenders. Due to the breadth and many details of the
new law, this training bulletin will only provide a summary of the new law. For specific
application of this law to any given situation or circumstance please consult with the Polk
County Attorney’s Office.

This bulletin divides the new law into nine main features for summary discussion; 1. offenses
requiring registration, 2. registration duration, 3. verification requirements, 4. residency
restrictions, 5. exclusionary zones, 6. prohibited employment, 7. modification of requirement to
register, 8. extended jurisdiction of juvenile offenders, and 9. penalties for failure to comply.

1.

Offenses Requiring Registration: The new law classifies sex offenses into tiers I, Il, and
lll. The specific crimes included in each classification are listed at lowa Code section
692A.102. Generally, tier | includes the less serious sex offenses such as indecent
exposure, and obscene material offenses. Tier Il includes more serious crimes such as
incest and kiddie porn. Generally included in Tier Il are offenses requiring more than one
year incarceration, not involving force, threat of violence, or incapacitation of the victim. Tier
Il offenses include sex abuse 1%, 2", and 3™ and generally include the offenses requiring
more than one year incarceration and involving force, threat of violence, or incapacitation of
the victim.

Offenders in all tiers are required to register. This includes all the offenses requiring
registration under the old law, plus certain other sexually motivated offenses committed
against an adult. (These sexually motivated offenses committed against a minor were
included under the old law.)

The requirement to register applies to anyone convicted of a sex offense and who lives,
works, or goes to school in lowa.

Registration Duration: A sex offender must remain on the registration for 10 years with the
exception of those convicted of an “aggravated offense” who must remain on the list for life.
The lifetime requirement now includes the aggravated offenses that occurred outside of
lowa, whereas under the old law all offenses occurring outside of lowa regardless of severity
required the 10 year registration.

The term “aggravated offense” is defined at lowa Code section 692A.101(1) and has been
expanded from the old law to include lascivious acts with a child in violation of section




709.8(2) which is any offender 16 years old or more who causes a child to fondle the
offender’s genitals.

. Verification: The registration information has been widely expanded at lowa Code section
692A.101(23) requiring 21 categories of personal information to include fingerprints, palm
prints, DNA sample, residence and internet identifiers to name a few.

Information must be verified in person before the county sheriff for all tier offenses. Tier |
offenses require annual verification, Tier Il offenses require verification every 6 months, and
Tier 1l offenses require verification every 3 months. The sheriff may require more frequent
verifications for transients.

Also, any changes in information or residence shall be verified to the sheriff in person within
5 business days of the change. Also temporary absences of more than five days require
personal notification to the sheriff in advance of the absence.

. Residency Restriction: This law substantially limits application of the old 2,000 foot rule.
Under the new law the 2,000 foot rule applies to any sex offender who is required to_be
registered and whose victim was a minor and who was convicted for sex abuse in the 1t 2M
or 3™ degree with the exception of the “status offense” involving consensual sex between
the offender and a person 14 or 15 years old, if the age difference between the participants
is four or more years.

The 2,000 foot residency restriction is limited to schools and child care facilities.

A “residence” is where a sex offender resides, sleeps, or habitually lives, or will reside,
sleep, or habitually live, including a shelter or group home. If the offender’s residence is not
a fixed location, then the places where the offender is stationed with regularity, including
mobile or transitory living quarters is the offender’s residence.

. Exclusionary Zones and the 300 Foot Rule: This prohibits a sex offender who is required
to be reqgistered and whose victim was a minor from being present without permission on the
property of child care facilities, libraries, and schools including being in or on a school bus
when transporting children. This law also prohibits loitering within 300 feet of child care
centers, schools, libraries, and places where minors play such as park playgrounds, sports
facilities when used by minors, public pools when used by minors, wading ponds or beaches
when used by minors.

“Loitering” means remaining in a place or circulating around a place under circumstances
that would warrant a reasonable person to believe that the purpose or effect of the behavior
is to enable a sex offender to become familiar with a location where a potential victim may
be found, or to satisfy an unlawful sexual desire, or to locate, lure, or harass a potential
victim.

. Prohibited Employment: A sex offender who is required to be reqistered whose victim was

a minor is prohibited from being employed at schools, child care facilities, and libraries. A
sex offender who is required to be registered whose victim was a minor is also prohibited
from being employed at city, county, or state fairs or carnivals when minors are present. Nor
can they be employed at a children’s arcade, amusement center, or similar place when
minors are present. Nor can they be employed at playgrounds, a minor’s recreation or sport
activity area, or at public pools, wading ponds or beaches.
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7. Modification of Requirement to Register: This law has an “opt out” provision from the
requirement to register. In order to qualify to be granted a modification and get off the
registration early, a sex offender must:

Not be incarcerated,

. Be under supervision, i.e. on probation or parole,

Have successfully completed all required treatment,

. Have been registered for 2 yrs. for tier | offender or 5 yrs. for tier Il or Tier Ill offender,
. Have been determined to be a low risk to re-offend according to a department of
corrections approved risk assessment, and

Have the director of the judicial district department of correctlonal services stipulation
to the modification with the stipulation attached to the application for modification.

Do T

—h

If the sex offender was adjudicated of a sex offense as a juvenile all the above applies with
the exception of having to be on probation or parole, and having to obtain the stipulation
from the director of correctional services.

The court may conduct a hearing on the application and may modify with or without a
hearing if all requirements have been met.

8. Extended Jurisdiction of Juvenile Offenders: A dispositional order entered before the
juvenile attains the age of 17 for an offense requiring registration may be extended 18
months after the juvenile attains the age of 18. The old law required a dispositional order to
terminate at age 18. Dispositional orders entered after the juvenile attains age 17 terminate
18 months after the date of disposition. (same as before)

With respect to a dispositional order requiring a child to register as a sex offender, the
juvenile court shall determine whether the child shall remain on the sex offender registry
prior to termination of the dispositional order. (New subsection 8A of lowa Code section
232.54.)

9. Penalties for Failure to Comply: A sex offender who violates any registry requirements
under this law commits an aggravated misdemeanor for a first offense and a class “D” felony
for second and subsequent offenses. However, if the sex offender convicted of an
aggravated offense against a minor, a sex offense against a minor, or a sexually violent
offense committed while in violation of any of the registration requirements commits a class
“C” felony.

Registration violations in other jurisdictions count toward second and subsequent offenses.

DOUGLAS P. PHILIPH,
POLICE LEGAL ADVISOR



ORDINANCE NO.

AN ORDINANCE to amend the Municipal Code of the City of Des Moines, Iowa, 2000,
adopted by Ordinance No. 13,827, passed June 5, 2000, as heretofore amended, by
repealing Article VIII of Chapter 70 thereof regarding residency restrictions for sex
offenders which has been preempted and nullified by state law.

WHEREAS, Senate File 304 (the "Act") became effective on July 1, 2009, and makes
sweeping changes to the sex offender registry and related sex offender laws; and,

WHEREAS, a provision of the Act, codified at Section 692A.127 of the Jowa Code,
preempts and nullifies all local ordinances concerning residency restrictions or exclusionary
zones for sex offenders; and,

WHEREAS, the Act preempts and nullifies Article VII, of Chapter 70, of the Des
Moines City Code which imposed residency restrictions for sex offenders.

NOW THEREFORE, BE IT ORDAINED by the City Council of the City of Des Moines,
Towa:

Section 1. That the Municipal Code of the City of Des Moines, Iowa, 2000, adopted by
Ordinance No. 13,827, passed June 5, 2000, as amended by Ordinance No. 14,500 passed October
10, 2005, be and is hereby amended by repealing Article VIII of Chapter 70 thereof regarding

residency restrictions for sex offenders, as follows:
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in full force and effect from and after its passage and

dinance shall be

. 2. This or

Sec

publication as provided by law.

FORM APPROVED

rown

Rogef K.

Assistant City Attorney

GASHARED\LEGAL\BROWNWMISC\Sexual Offender\Ord & Roll Calls.doc



