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An Ordinance entitled, "AN ORDINANCE to amend the Municipal Code of the City of Des
Moines, Iowa, 2000, adopted by Ordinance No. 13,827, passed June 5, 2000, as
heretofore amended, by amending Sections 42-346, 42-347, 42-348, 42-352, 42-353, 42-
354, 42-355, 42-358, 42-359, 42-360, 42-361 and 42-364, by repealing Sections 42-349,
42-350, 42-356, 42-362 and 42-363, and by adding and enacting new Sections 42-351,
42-358.01 and 42-358.02, relating to nuisances, nuisance abatement, and notices and
hearings related thereto",

which was considered and voted upon for the first time under Roll Call No. 13- 8} 7 L/ Z
of May 6, 2013, and considered and voted upon for the second time under Roll Call No.

13- 0g19 of May 20, 2013, again presented.
Moved by that this ordinance do now pass.
ORDINANCE NO.
COUNCIL ACTION YEAS NAYS PASS ABSENT CERTIFICATE
COWNIE
COLEMAN I, DIANE RAUH, City Clerk of said City hereby

GRIESS certify that at a meeting of the City Council of

said City of Des Moines, held on the above date,

HENSLEY among other proceedings the above was adopted.
MAHAFFEY
MEYER IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my seal the day and year first

MOORE above written.

TOTAL

MOTION CARRIED APPROVED

Mayor City Clerk




“He

Date: May6 2,0/{" %

/ : ‘ C Ouncil Agenda Item No.
ovéa

AR Roll Call No. 1’

L\ Communication | commncatons. 23 St

Office of the City Manager Submitted by: elafield,
Com ity

Development Director

AGENDA HEADING:

Ordinance amending Article VI, Chapter 42 of the Municipal Code of the City of Des Moines relating
to nuisances, nuisance abatement, and notices and hearings related thereto.

SYNOPSIS:

Article VI, Chapter 42 of the Municipal Code sets out the process and procedures that the City follows
in dealing with hazardous and nuisance conditions. The proposed ordinance amends various sections,
repeals certain sections, and adds new sections to Article VI, Chapter 42, in order to make the nuisance
notice, hearing, abatement, and assessment processes more efficient and consistent with State and
federal law. This ordinance has been reviewed by City departments that are charged with enforcement
and the Legal Department to improve the functionality of the City’s nuisance abatement procedures.

FISCAL IMPACT: NONE

ADDITIONAL INFORMATION:

The City's Legal Department has reviewed the procedures currently set forth in Chapter 42, Article VI
of the Municipal Code in response to nuisance abatement and assessment questions presented by the
City's Community Development, Engineering, and Public Works Departments; as well as questions
from the State ombudsman. The results of such review resulted in the proposed revisions to Chapter
42, Article VI, in order to reflect requirements of State and federal law in relation to nuisance
abatement, notices, hearings, and cost assessment. The input of City Department Directors, Division
Managers and Administrators, and the City Clerk's office was also provided and incorporated into the
proposed Code revisions.

The proposed ordinance amends the City Code by amending Sections 42-346 to 42-348, 42-352 to
42-355, 42-358 to 42-361, and 42-364, by repealing Sections 42-349, 42-350, 42-356, and 42-362 to
42-363, and by enacting new Sections 42-351, 42-358.01 and 42-358.02. These revisions are
sumimarized as follows:

1. The definitions, specifically identified nuisances, powers of departments and the City in
addressing nuisance abatement, treatment of abandoned property within City property, and other
general sections of Article VI, Chapter 42 are revised for consistency with other City Code sections
and to better reflect City practices (See amendments to Sections 42-346 through 42-348 and Sections
42-352 to 42-355, 42-361, and 42-364, and the addition of Section 42-351.).
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2. The distinction between nuisances subject to enforcement by administrative hearing procedure
and nuisances subject to enforcement only by civil action is eliminated. The current format of the City
Code allows for a number of violations to be processed only through court action, while identifying
other violations that can be abated by the City pursuant to either administrative hearing process or civil
(court) action. For example, the Community Development Department through the Neighborhood
Inspection Division is charged with clean up of nuisances including junk, debris, and unlicensed and
inoperable vehicles from yards in Des Moines nei ghborhoods. This department uses the administrative
hearing process almost exclusively in its enforcement activities. In addition, the Public Works
Department has requested that certain routine violations relating to sewer and water line discharge be

handled by administrative hearing rather than by court action.

The proposed revisions permit City departments to proceed under either administrative hearing or
court action to address all nuisances, rather than requiring court action as the City’s only option to
abate certain common and significant nuisances. This change will allow City departments to abate
nuisances more efficiently and inexpensively while complying with State requirements for
administrative hearings (See amendments to Sections 42-348, 42-358 and 42-359, and repeal of
Section 42-349.).

3. The City’s notice procedure is simplified. Section 42-358 has been revised to provide the
requirements for all notices sent regarding abatement of a nuisance and costs of abatement. Section
42-359, as revised, provides additional notice requirements in the event that a City department decides
to proceed by civil (court) action rather than administrative hearing process to abate a nuisance. New
Section 42-358.01 sets forth the requirements for service of any notice given pursuant to Article VI,
Chapter 42, and revised Section 42-360 explains notices in emergency abatement actions. These
revisions make the City Code more consistent with Iowa statutory requirements regarding notices of
nuisance abatement, and with State and federal due process requirements.

4, The City’s administrative hearing process is now consolidated. New Section 42-358.02
addresses requests for, and procedures related to, administrative hearings following notice of nuisance
ahatement and/or notice of cost assessment. This Section consolidates current Sections 42-362 and
42-363, which had set forth separate procedures for hearings under Article VI, Chapter 42. The current
City Code language provides that “the determination of the hearing officer 1s the final administrative
decision”, meaning that any appeals of hearing officer decisions on nuisance abatement are to be
appealed directly to District Court. The Neighborhood Inspection Division requested that this
ordinance also allow for the decisions of the hearing officer to be appealed to the lowa District Court
should the department or the notice recipient believe that the order 1ssued was conirary to policy or
law. This ordinance revision clarifies the appeal process and directs that the decision of an
administrative hearing officer is the final, appealable decision of the City, which can be appealed by
either the City or the notice recipient directly to district court.

PREVIOUS COUNCIL ACTION(S):
Date: September 12, 2005

Roll Call Number: 05-2237

Action: Amending Chapter 42 of the Municipal Code regarding run-off and illicit discharge
requirements of the City’s National Pollution Discharge Elimination System maintenance of drainage
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facilities. Moved by Hensley that this ordinance do now pass, #14.,484. Motion Carried 6-1. Nays:
Brooks (http:/www.dm gov.org/government/ citycouncilordinances/14484.pdf)

Date: February 23, 2004

Roll Call Number: 04-407, 04-408

Action: Roll Call No. 04-407, Amending Chapter 42 of the Municipal Code regarding nuisance
abatement process procedure. Moved by Vlassis that this ordinance be considered and given first vote
for passage. Motion Carried 7-0. Roll Call No. 04-408, Final consideration of ordinance above.
Moved by Vlassis that the rule requiring that an ordinance must be considered and voted on passage at
two (2) Council meetings prior to the meeting at which it is to be finally passed be suspended, that the
ordinance be placed upon its final passage and that the ordinance do now pass, #14,319. Motion
Carried 7-0. (hitp -/www.dmeov.org/governiment/ citycouncil/ordinances/14319 pdf)

Date: August 18, 1997

Roll Call Number: 97-2881, 97-2882

Action: Roll Call No. 97-2881, Amending Chapter 17 of the Municipal Code regarding nuisances and
junk motor vehicles. Moved by McPherson that this ordinance be considered and given first vote for
passage. Motion Carried 7-0. Roll Call No. 97-2882, Final consideration of ordinance above. Moved
by McPherson that the rule requiring that an ordinance must be considered and voted on passage at two
Council meetings prior to the meeting at which it is to be finally passed be suspended, that the
ordinance be placed upon its final passage and that the ordinance do now pass, #13,518. Motion
Carried 7-0. (http://www.dmgov.org/ covernment/citycouncil/ordinances/13518 pdf)

BOARD/COMMISSION ACTION(S): NONE

ANTICIPATED ACTIONS AND FUTURE COMMITMENTS: NONE

For more information on this and other agenda itens, please call the City Clerk’s Office at 515-283-4209 or visit the
Clerk’s Office on the first floor of City Hall, 400 Robert D. Ray Drive. Council agendas are available to the public at the
City Clerk’s Office on Thursday afternoon preceding Monday’s Council meeting. Citizens can also request to receive
meeting notices and agendas by email by calling the Clerk’s Office or sending their request via email to
cityclerk@dmgov.org.



ORDINANCE NO.

AN ORDINANCE to amend the Municipal Code of the City of Des
Moines, Iowa, 2000, adopted by Ordinance No. 13,827, passed
June 5, 2000, as heretofore amended, by amending Sections
42-346, 42-347, 42-348, 42-352, 42-353, 42-354, 42-355, 42-
358, 42-359, 42-360, 472-361 and 42-364, Dby repealing
Sections 42-349, 42-350, 42-356, 42-362 and 42-363, and by
adding and enacting new Sections 42-351, 42-358.01 and 42-
358.02, relating to nuisances, nuisance abatement, and
notices and hearings related thereto.

Be It Ordained by the City Council of the City of Des Mcines,

Towa:

Section 1. That the Municipal Code of the City of Des
Moines, Iowa, 2000, adopted by Ordinance No. 13,827, passed June
5, 2000, as heretofore amended, is hereby amended by amending
Sections 42-346, 42-347, 42-348, 42-352, 42-353, 42-354, 42-355,
42-358, 42-359, 42-360, 42-361 and 42-364, by repealing Sections
42-349, 42-350, 42-356, 42-362 and 42-363, and by adding and
enacting new Sections 42-351, 42-358.01 and 42-358.02, relating
fo nuisances, nuisance abatement, and notices and hearings
related thereto, as follows:

ARTICLE VI. NUISANCES
Sec. 42-346. Definitionmns.

The definitions found in sections 42-28, 42-451 and 42-477
shall apply to the provisions of this division, provided,
however, that the following words, terms and phrases, when used
in this article, shall have the meanings ascribed to them in
this section, except where the context clearly indicates a
different meaning:

Abatement costs (or costs of abatement) are the reasonable
costs incurred by the city in abating a nuisance. These costs




may include, but are not limited to, the costs for labor, police
officers, equipment used, and overhead or administrative
expenses.

Boat is a craft or device designed for operation on water.

Department 1s any city department charged with enforcement
of any section enumerated in this article.

Enclosed building is any structure having exterior walls
and a roof constructed in compliance with applicable ordinances
that is secured against entry.

Hearing officer is the city manager or his/her designated
representative.

Inoperable and/or unsafe vehicle or boat is any motor
vehicle, recreational vehicle, trailer, semitrailer, or Dboat
that meets one or more of the following criteria—thets:

(1) lacks a current registration or any component part,
engine or parts that render it incapable of use and/or
unsafe for its intended use;

(2) with a missing, broken or shattered windshield oxr any
exposed broken glass edges;

(3) with a missing fender, door, hood, steering wheel,
frunk top, or trunk handle;

(24) that has Dbecome a habitat of rats, mice, snakes, or
other vermin efor insects;

(5) that is left unattended on jacks, blocks, or elevated
in any other way which constitutes a threat to the
public health, safety or welfare;

(63) that because of 1its condition or method of storage
constitutes a threat to public health and safety.

Junk means all old or scrap copper, brass, lead, or any
other non-Ierrous metal; ocld ropeg, rags, batteries, paper,
trash, rubber debris, waste, used lumber or salvaged wood;
dismantled or inoperable vehicles, unsafe vehicles, machinery

and appliances or parts of such vehicles, machinery or
appliances; iron, steel, or other old or scrap ferrous material;
old discarded glass, tinware, plastic, or old discarded

household goods o hardware; cut Dbrush, inciuding dead or
decaving plant material, except a contained compost pile or
orderly stacked firewood if cut in lengths less than or egual to
four feet and stored at least eighteen (18) inches above the
ground surface.

Motor vehicle is a device in, upon, or by which a person or
property is or may be transported or drawn upon a highway,
street or waterway, with the exception of devices moved by human
power or used exclusively upon stationary rails or tracks, and
includes without limitation an automobile, truck, trailer,
motorcycle, tractor, buggy, wagon, farm machinery, ©Or any
combination thereof.




Public wight—ef wayreal property includes the public right-
of-way (the area of land, the right to possession of which 1is
secured Dby the city for roadway purposes and includes the
traveled portion of the public streets and alleys as well as the
border area, which is all property outside the lot and property
l1ines and inside the curb lines oOr traveled portion of the
public streets or ~alleys), and all other city-owned real
property and improvements thereon.

Unlicensed motor vehicle oI trailer 1is any vehicle or
trailer that is not displaying a current license as reguired by
state 1law. For the purposes of this article a valid current
license shall not include a stored vehicle license issued under
state law. Mere licensing of an inoperable or unsafe motor
vehicle or trailer shall not constitute a defense to the finding
that the presence of any vehicle constitutes a nuisance.

Sec. 42-347. Nuisance construedi—aetien—to—abate.

Whatever is injurious or dangerous to the public health,
safety or welfare, including but not limited to those things or
actions which are offensive to the senses, ©Or an obstruction to

the free use of ropertyreal —estate so as to unreasonably
interfere with the comfortable enjoyment of life or

roperty, real—estate or which are identified specifically as
nuisances in this article,Gede is a nulsance.
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Specifically identified nuisances include the following:
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(4)

a. —é;nfected with Dutch elm

1)

iting any poisonous material or ithimns—substance
on any real estateproperty, so as to allow access to
it by any animal or person.

Depositing or storing of flammable Jjunk on any real
estateproperty, including but not limited to old rags,
rope, cordage, rubber, boxes, and paper, B¥ d
sueh articles —unless it is in a building of fireproof
construction.

Depositing or storing outside a completely enclosed
building items that constitute a threat to the public
health, safety or welfare, including but not Ilimited
to the following: old or scrap rope, rags, batteries,
paper, trash, rubber debris, tires, waste, used lumber
or salvaged wood, inoperable machinery or appliances
or parts of such machinery oOr appliances, vehicular
component parts, 1iron, steel, old or scrap household
goods or hardware, cut brush or wood including dead or
decaying plant material except as contained in a
compost pile or orderly stacked firewood if cut in
lengths of four feet or less and stored at least
eighteen (18) inches above the ground surface.
Placement, storage or abandonment 2rding x
akandening of refrigerators, iceboxes or similar
containers equipped with an airtight door, lid with a
snap, lock or other device which cannot be released
from the inside, suckh 15 - abandoned
diccarded outside any building or dwelling or within
any unoccupied or unsecuredabandoned building,
dwelling or other structure if the door or 1id is not
disabled.
Depositing or
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storing of litter, garbage or organic
waste on any real estateproperty; provided, however,
that this article shall not prohibit the storage of
litter, garbage or organic waste in authorized private
receptacles for collection.

TAny trees, shrub, wood or debris which is:

disease, —exr—oak wilt,

or any disease that 1is a threat to the entire
urban forest; or
b. Infested with emerald ash borexr or Asian

longhorned beetle or any insect that 1s a threat
to the entire urban forest; or




b h—anY seasedamaged—se o)
constitute a threat to the public health, safety
or welfare.

Any treeézgﬁae—shrub, or any other plant whose follage
extends over the city right-of-way in wviolation of
section 114-14 or 122-10 of this Code.
Graffiti as is defined in division 2 of article VI of
chapter 70 of this Code when placed on any surface not
primarily intended for such use, except as
specifically permitted therein.
Any motor vehicle, trailer or boat that is unlicensed,
unsafe or inoperable found upon public or private real
estateproperty, and the contents therein, which is not
stored within an enclosed building. This article shall
not apply to legitimate businesses operating 1in a
lawful place and manner provided, however, that such
outside areas are screened from public view and do not
constitute a threat to the public health, safety or
welfare.
Obstructing or encroaching Dby motor vehicles or
otherwise upon any public or privates road, street,
highway, or right-of-way which causes traffic or
pedestrians to Cross the marked centerline or leave
the usual traveled portion of the roadway, right-of-
way or sidewalk to travel around the obstruction or
encroachment. This article shall not apply to
emergency vehicles and official government or utility
vehicles in the performance of their duties nor to
other vehicles while legally maneuvering into position
or momentarily engaged in receiving or discharging
passengers, loading or unloading of merchandise, ex—in
obedience to traffic regulations, signs Or signals, &=
ain an involuntary stopping of the vehicle by reason
of causes beyond the control of the operator, or as
otherwise authorized in writing by the city.~+

Businesses, the operation or maintenance of which

adversely impacts nearby residential or commercial

uses and which:

a. Jeopardizes or endangers the public health or
safety, or the health or safety of ©persons
residing or working on the premises or 1in the
surrounding area;

b. Has resulted in or facilitated any of the
following activities: disturbances of the peace,
illegal drug activity including sales or




possession thereof, public drunkenness, drinking
in public, harassment of passersby, gambling,
prostitution, sale of stolen goods, public
urination, theft, assaults, batteries, acts of
vandalism, excessive littering, illegal parking,
excessive noise (particularly Dbetween the hours
of 11:00 p.m. and 7:00 a.m.), noxious smells or
fumes, traffic violations, or police detention,
citations or arrests; or

c. Violates any other section of this article or any
other city, state or federal regulation,
ordinance or statute.

(12) Abandonment or allowing the abandonment of property in
or upon any public =ight cf-way——abutting—reat—estate
cwncd —or under cerntrol—of—sueh sergenreal property.
Personal property left in or == the subliec right=o¥-
way—of —any—¥oad—6¥ =1levupon public real property,
including but not limited to any personal and
household items, furniture, appliances, machinery,
equipment, building materials, or other items—leeated
en—the public right-ef-way, shall be deemed abandoned.

(13) Erecting or using any building or place for the
exercise of any trade, employment, OrF manufacture,
which by occasioning noxious exhalations, offensive
smells, oxr other annovances that constitute a threat
to the public health, safety or welfare.

(14) Emitting dense smoke, noxious fumes, Or fly ash.

(15) Causing or allowing any offal, filth, or noisocme
substance to be collected or to remain in any place.

(16) Discharging sewadge, garbage, or any other crganic
waste matter into or on any public or private real
property.

(17) Transporting garbage, night soil, or other organic
filth in vehicles oxr containers which leak or which
2llow access by insects to the material being
transpoerted.

(18) Except as permitted or authorized in writing by the
city, obstructing, encroaching upon, OfY encumbering by
fences, buildings, trees, shrubs, or otherwise any
public real property, road, private way, street,
alley, traffic control device, streetlight, common,
landing place, or burying ground.

(19) Obstructing or impeding, without legal authority, the

passage of any navigable river, marina, oxr collection
or body of water.
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Corrupting or rendering unwholesome or impure the

water of any river, stream, lake or pond, or other
body of water, or unlawfully diverting such water.
Billboards, sianboards, and advertising signs, whether

erected and constructed on public or private real
property, which so obstruct oOr impair the view of any
portion or part of a public street, avenue, hichway,
boulevard, or alley or of a railroad or railway track
as to render dangerous the use thereof.

Any sign or sign structure which is structurally

unsafe or which constitutes a hazard to the public
health, safety or welfare because of its 1location,
inadeguate maintenance or dilapidation or which is not
kept in good repalr or which is capable of causing an
electric shock to persons likely to come in contact
with it.

Any sign, sign structure, vehicle or any other

(24)

property or structure which obstructs free ingress to
or egress from a door, window, fire escape, 0Or any
other entrance or exit reguired by this Code oxr any
other law.

Signs accessible to the general public containing

obscene statements, words, or pictures. As used in
this subsection, the term "obscene" means and includes
any depiction or description of genitals, sex acts,
masturbation, excretory functions, Or sadomasochistic
abuse which the average person, taking the material as
a whole and applving contemporary community standards
with respect to what is suitable material for minors,
would find appeals to the prurient interest and is
patently offensive, and the material, taken as a
whole, lacks serious literary, scientific, political,
or artistic value.

Depositing or permitting to be deposited dirt, debris,

or other material:
a. Onto public real property, except as part of a

city project or city function or as otherwise
permitted or authorized in writing by the city;:
b. Into a private storm sewer Or drainage way in an

amount which could obstruct the flow of water in
a public storm sewer OI drainaqge way located
upstrean from such ©private storm sewer or
drainage way; Or

C. Onto public or private real property so as_ to

obstruct or divert the natural flow of surface
water causing or threatening to cause damage to a
building or its contents on adjolning property.




(26)

Any discharge, directly or indirectly, of waters which

collect upon private real property from subsurface or
surface drainage, including but not limited to that
from building footing drains:

a. To a point upon ©0r SO adjacent to a public

sidewalk or street as to permit the waters so
discharged to drain upon a public sidewalk or
street during other than periods of community
emergency generated by extracordinary high levels
of precipitation; or

Onto adjoining real property causing or

threatening to cause damage to any building, its
contents, any structure, Or any cther thing of
value on such adiocining real estate. The city
engineer may reguire that any such discharge be
connected to the public sSewer system, if
available, or be redirected to discharge point
which eliminates or lessens the nuisance.

ot

[=}

(27) The discharge of water upon Or under a public street
or sidewalk because of faulty water service.

(28) Any object or structure that may be erected within
1,000 feet of the limits of any municipal or regularly
established airport or landing place which may
endanger or obstruct aerial navigation, including
rakeoff and landing, unless such object or structure
constitutes a proper use or enjoyment of the land on
which the object or structure is located.

(29) The existence of any hazardous substance, as defined
in section 46-92 of this Code, that has been or 1is
being discharged or released into the environment oOr
that is not properly stored or labeled or that is not
secured from access by the public.

Sec. 42-349. Reserved.

Editor’s note--Ord. No. 15,--- repealed § 42-34° which
pertained to enumeration of nuisances subiject to enforcement by
civil action and derived from Code 1991, § 17-1.02 and Orxd. No.
13,518, and from Code 2000, § 42-349 and Ordinance Nos. 14,319
and 14,484.
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Sec. 42-350. Emergency actioasReserved.
DESEeL Ve,
Editor's note--0Ord. No. 15,--- repealed § 42-350 which

pertained to emergency actions and derived from Code 19881, § 17-
1.03 and Ord. No. 13,518, and from Code 2000, § 42-350 and
Ordinance No. 14,318.

T A m bt Aet mrmi e ot o et oom e e S TS PO R 2
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Sec. 42-351.-Reserved- Action to abate.

If a department determines that a nuisance exists, such
nuisance may be abated and enforced against by notice as set
forth in this article, and pursuant fo:

(1) A civil action brought by ordinary proceedings, with

damages sustained on account thereof, the costs of
abatement and civil penalties to be recovered as a
personal and/or in rem Judgment;

(2) The administrative hearings described in this article,
with damages and/or the cost of abatement sustained on
account thereof to be recovered as an assessment Eo be
placed against the real property and collected in the
same manner as a property tax ; or

(3) Any other action authorized by law to protect the
public health, safety or welfare, including, but not
limited to, injunctive relief.

Fditor's note--Ord. No. 13,718 originally repealed § 42-351
which pertained to abandoned property and derived from Code
1991, § 17-1.04 and Ord. No. 13,518.

Sec. 42-352. Liability.

The owners, agents, contract buyers, tenants, or lessees of

21l residential dwellings, commercial establishments, andlor
real estate—property upon which a violation of this article is

found shall be jointly and severally responsible for compliance
with this article and jointly and severally liable for any



damages or costs incurred and awarded-assessed or awarded under
this article.

Sec. 42-353. Rebuttable presumption.

In any proceeding charging a violation of this article,
proof that the particular violation described constitutes a
violation of this article, together with proof that the
particular &efendant—mnamed yiolator was the owner, agent,
tenant, or lessee of the residential dwelling, commercial
establishment ae=rndlfor real estate—property upon which the
violation occurred, shall be deemed to create a b¥ rebuttable

presumption that such yviolator persen—was the artyperssn
violating this article. As to property abandoned+ in the public
real ecetaterightproperty—ef-way, it is presumed that the

abandoned property was placed there by or with the consent of
the owner, agent, tenant or lessee of —e¥r—persch—respe nsible for
the abutting property.

Sec. 42-354. Habitual violators.

Any person who 1is given—netice—of wislatien—ef—found to
have violated this article three or more times within am 36-
month period, at any address in the city, shall be deemed to be
a habitual violator.

Sec. 42-355. Powers of department.

The—dDepartment emplovees designated by the department
director may enter onto and into open unobstructed property and
structures to investigate, locate, and identify nuisances
epumerated in this article that occuremn—=eal—estate in the city.
Designated department Eemployees ef—the department—shall have
full authority to declare a condition to be a pubtie—nuisance
and issue appropriate notices provided for by this article_and
such designated —TFhereafter,—the—cepartment emplovees mayshatlt
fake such further action as reguired and permitted by this
article. Designated Bdepartment employees shall have all powers
and authority necessary to cause the abatement of the nuisance
in accordance withurder this article. If entry onto real
property for the purposes described in this section is refused,
an administrative search warrant may be obtained as provided in
section 1-19 of this code.
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Notice to abate a nuisance shall be given prior to city

action to abate a nuisance, except that in the event of an
emergency, such notice as is practical under the
circumstances, if any is practical, shall be given;
provided, however, that nothing herein shall require notice
in an emergency if impractical. If notice to abate a
nuisance is given pursuant to this article, said notice
shall contain the following information:

(1) A description, to the extent ©possible, of the

conditions that constitute the nuisance;
(2) A description of the location of the nuisance;

(3) A statement that the person liable for the presence of

fthe nuisance must correct the nuisance within the
reasonable time set forth in the notice and in
accordance with this article; and

(4) A statement that wupon failure to comply with this

article within the time set forth in the notice, the
person so notified of the viclation shall be deemed
liable for the nuisance, and that the city may enter
onto the real property and cause the conditions which
constitute the nuisance to be abated and assess the
costs of abatement against the real property for
collection 1in the same manner as a property tax,
following administrative hearing i1f reguested or court
action as applicable.

(5) If the department elects to feollow the administrative
hearing procedure set forth in this article, the
notice shall alsoc contain a statement that the person
notified, or the person’s duly authorized agent as
identified in a notarized statement provided by the
person notified, may file a written request for an
administrative hearing as set forth in section 42-
358.02 (k) of this article.

Notice of costs of abatement shall be given prior to city

assessment of such costs. If notice of costs of abatement
is given following administrative hearing procedure Or
emergency action pursuant to this article, said notice
shall contain the following information:

(1) A description, to the extent possible, of the
conditions that constituted the nuisance;

(2) A description of the location of the nuisance;

(3) A description, toc the extent possible, of the

abatement actions taken by the city:




4

(4) A copy of the invoice or other documentation of costs
incurred by the city in abating the nuisance; and

(5) A statement that upon failure to make full pavyment as
directed in the notice within the time set forth in
the notice, the city may assess the costs of abatement
against the real property for collection in the same
manner as a property tax, following administrative
hearing if reguested.

(6) A statement that the person notified, or the person's
duly authorized agent as identified in a notarized
statement provided by the person notified, may file a
written reguest for an administrative hearing on costs
of abatement only, as set forth in section 42-
358.02(b) of this article.

Sec. 42-358.01. Service of notice.

Notices given pursuant to this article shall be served by
certified mail and regular mail, postage prepaid, to all persons
deemed responsible for the viclation, and to all other parties
regquired by law or by departmental policy or procedure to
receive such notices, at their last known mailing addresses as
shown by the records of the county auditor, and if deemed
appropriate by the department director or his/her designee, also
at their last known mailing addresses as shown by any other
available public record. In addition to and concurrently with
mailing, notice may be delivered by a peace officer, process
server, or any other method deemed appropriate. Failed attempts
to locate the person responsible for the wviolation shall be
documented by the departiment.

Sec. 42-358.02. Administrative hearings.

£

(a) Recipients of notices pursuant to this article are not
entitled to administrative hearings, and administrative
hearings shall not be held, 1if the department elects o
solely bring civil action to abate the nuisance and collect

costs for abatement rather than to follow the

administrative hearing procedure, as stated in the notice.
(b) Recipients of notices pursuant to this article for which

the department elects to follow the administrative hearing

procedure, as stated in the notice, may reguest an

administrative hearing as follows:

(1) Reguests shall be made in writing, and either hand-

delivered to the city clerk no later than seven (7)
calendar days from the date of the notice, or sent to
the city clerk via regular mail postmarked by official
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U.S. postal service cancellation and not by postage 1§
meter no later than seven (7) calendar days from the
date of the notice.

(2) Each reguest for hearing shall contain the name,
address, electronic mail (e-mail) address, and daytime
telephone number of any person reguesting a hearing
and of any attorney and/or agent duly authorized by
the person who has received the notice to represent
him/her at the hearing.

(3) Fach request for hearing shall set out the requester's

basis for the appeal.
(4) Failure to request a hearing within seven (7) calendar

davs from the date of the notice shall be deemed a
waiver of the right to contest the wvalidity of the
determination of nuisance and/or determination of
costs stated in the notice, as applicable. The
information set forth in the notice will be deemed to
be valid and abatement and/or assessment of abatement
costs will proceed as indicated in the notice.

(c) All administrative hearings requested in compliance with

this section shall proceed as follows:
(1) Shall be scheduled by the city clerk to occur as soon

as practical following the date of the notice.
{2y Shall be held before a hearing officer and be

conducted informally. The department and the person
in receipt of the notice may be represented by counsel
or duly authorized agent, and examine witnesses, and
present evidence. ‘

(3) The person requesting the hearing shall be notified in

writing by regular mail or by electronic mail (e~

mail), or by phone of the date and time for the
hearing at least three (3) business days in advance
thereof.

(4) For hearings fcllowing notice to abate a nuisance, the

hearing officer shall either find that a nuisance
exists, or void or reverse the notice. If the hearing
officer finds that a nuisance exists and evidence of
plans for abatement are presented at the hearing by
the recipient of the notice, the hearing officer may
grant additional reasonable time for the abatement of
the nuisance by the recipient of the notice prior to
city abatement of the nuisance.

(5) For hearings following notice of costs of abatement,

the hearing officer shall either uphold the amount
billed, reduce the amount billed, or waive the costs,
and shall not determine any other issue relating to
the nuisance abatement including but not Ilimited to




(d)

any issue that may have been raised at a hearing
following notice to abate a nuisance. Any costs not
waived by the hearing officer may be assessed against
the real property for collection in the same manner as
a property tax.

The determination of the hearing officer shall be in

writing, including findings of fact, and 1is the final
administrative decision of the city.
(1) Any party aggrieved by the determination of the

hearing officer pursuant to this article may challenge
whether the officer exceeded proper Hdurisdiction or
otherwise acted illegally by commencing a certiorari
action in the district court for Polk County, Iowa.
The petition to initiate a certiorari action must be
filed within thirty (30) davys after the entry of the
final determination unless an extension of time is
allowed by the reviewing court pursuant to Division
XIV of the Iowa Rules of Civil Procedure. The city
manager is hereby authorized to initiate a certiorari
on behalf of +the city when the city manager, in
consultation with the citv attorney, deems it
necessary and appropriate.

(2) The filing of an action in the district court

challenging the determination of the hearing officer
does not automatically stop the city from taking
action pursuant to such determination. Unless the city
has been served with an order from the district court
directing otherwise, the city may proceed with
enforcement of a determination.

Reguest for an administrative hearing does mnot stay an

Sec.

action by the city for alternative relief as allowed by
law.

42-359. Netice——ef—=aNuisances enumerated—Ffeor

enfereementenforced by civil action.
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(b) The abutting property owner 1is

41 4

ef —this sxrticle—and axre—is hereby declared a wbld
nuisance. Property left ems—the—in or on public =xight-of-

wayreal property as a result of an eviction or a forcible
entry and detainer action shall be deemed abandoned and
is hereby declared a—publie nuisance.

required to maintain all

Qv

==

property outside their lot lines and property lines and
inside the curb lines or the traveled street
surfacespertienecf—+thepublic sireets er—alleys. Any items

whieh —remsin which create an obstruction of the public
right-of-way or sidewalk, and any items within the traveled
portion of the public right-of-way or sidewalk, and items
which remain on the untraveled portion of public right-of-
way or any untraveled road or alley for a period of 48
hours, shall be deemed abandoned and to constitute a pukize
nuisance subject to removal from the real estate—property
by the city with or without notice.

(c) The department may abate the nuisance and remove abandoned
personal property from public real property and assess
costs thereof by administrative hearing process or court
action, as determined by the department director or his/her
designee. In the alternative, the department may remove the
personal property from the public real property and dispose
of or use the personal property in any manner that the
department so chooses, without notice or assessment of
costs.

(de) It shall not be a defense to this article that the public
works department of the city has been contacted for a bulk
waste pick up, 1f the items were placed on the curb or
right-of-way prior to the pick up date assigned Dby the
public works department.
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Editor's note--0rd. No. 15,-—-- repealed § 42-362 which

pertained to hearings to contest notice of violation and derived
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§ 17-4.04 and Ord. Nos. 13,518 and 13,718, and

§ 42

from Code 1991,
from Code 2000,

14,319.
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42-363.

Sec.

which

42-363
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repealed §

15,---

No.
pertained to hearings regarding cost

note--0rd.

Editor's

13,648,
13,900,

13,518, 13,718,

§ 42-363 and Ordinance
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and Ord.

§ 17-5
and from Code 2000,
13,993 and 14,319.
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13,841,

Nos.

+
oIS

£
-

FaEEWAN
L= n ey

PVt ot =)
s gy ey

+h
e
W

3~

naot

ot
T CATTTa— T

oo e
—

Nty

B gy e varary

Ao
=

~
=

Lt B e
T T T

-
T

=
~~

[y
T o O & F

[P
e

s T
Tty

han]
T O T IO TS
ol o V2 N SN
T

et oamant
f=rSacu—

LA === g erp e

o ara
I~

A
e

s
T

S oo o s
ST O

o e .

conot o
A=A

W~
oI

4

S v o~ 11 o |
T

e

A

/7

TIITA
Ant ~

W T T TS

oy

T

Ry ]

+h A~

£ ar A
=

n_ Az

P TP P g i P
L S N " e W

o~y

L N O TN

| e ey v

L]

F£3 1~

TIToTTT O o

FaTy

=

Sy e

TT

[y ey

ey wuy ey

s

— Y

TIT

[ g n v

P e o e e
(= =y gy

Vool ok e EE oS SHaN. L o
==

LW il W an I

£l
=S

I

[y Eyay

T

e vy

TIoTT

[y

et oo
TITINX

W e B
e e Eaasa S S

o~
T e

a3

Fp ey o gy gy

P o il

O NP R N, I
—hearing—shadl:

~
=
=

Dao~h vt
T g EEST

(21

o~
(SFFa—

-
TTITCH

A= =

hamord

+
[y oS

el W d

ey o
TS o TS

~F n v o A
= S T -a=r T

e
oaToT

Alesrmbh s~
\_v\/.d.brlll. T L

+

bf-\

11
W

113

ik
AEES

T

v oA
=

S vy
iy

~ A
2SOXess

-~
[=EaSy

fnRina)
TIOIETT

+ha ~
_— [y

e ra= )

il P2

i

el s o e )

nroaoconmt 4+ oo
pPEeTthtT

(o et

S A T

i %
iy

oot o

Arn
=7

o~

q

TIK

1

oh

ha i ol W &
LTI

o s o

£

+
(S

g & g e e

=

S g

=

o=

e e yy

Ay s ]

+=h

n oo
Ty o

bt

[y i

T e T ol = S
=R ST T

o v e
T TiTy

oo e

Py
A.V\ﬂl.l =

m
[

Do T agan
O S S iy W g

Af
— p= T

TID O TT O v
W= v

~ ekl 11 |-
(S [y ey E S

[y

<

o e B W
T

Fy

PN S ) S
TITT

Ly

A N o o
[EeSaeweasraa

A
=

Ll aWa Ll Kok o
TITo oo

od o
A

T

PN ol Nt SR ol

I+

.
b Bl 4

1=

T

-y

Ly TIT

VO ey

LTryaw

s

T

i e

e
TCIT

1
L mge ey

STTC K

W T

fd
==

T
P S gy

2 2
o T o TUTITS

g T
=5

ot ot~ o

[=a ey

ran

bl

~t o~ sy N e N e a ek s aFall ol
T oo O

17

e

I
CEEu—

ah~11

=7

[ e g

=

T

g

[ R g gy

Arement

=33

AT T

N o |

Py =gy

P

N o]
RGeS

Th
Sl ol

T

{10

TT

At

o 10 A P
e S5 =

Tt e+

~

n

~

el
[ N W B NS WD R W G Snl WL o

12

A

(1

I T A= v e ey ey

=]

P My @ gy v g

T

s

DI I =

V=7

=~
S

.
ol i eV S
A A st

Ll atad k]

T~ hY et o
ToT oty
| =XT

i

[

2o~
(g e

}'\ij‘

L

= R A A T

Tro T

S T are
TTTCe

af e

Ly

e~

e alia i o Wa o ol
W T Iy

1A k)
gy
1

3

P3RS e sy v g em > o

neot

oh ol

o+
AL

he
T

[ gy

1=

T

L= IOt

===
Aosra

(= wy e g mpn e

W T TN AWo TN
== S o~ e e e

L

3

Lo

St

v ot oo oy 4

£

T STy T i s

o
h~3 A

=

LR e e 2 2

T

=

=~

b W B 2ol

££

Slnd

W et

£

ne

e

Chh 11

{0\

V=7

TTTTX

=

e e v

Ly ]

W . ol o
=

=t f N e iy 1T

T

EETIE S

ik aWa )

reorinod

LVl ol e Nt o

A o am e o v o

{a¥al
I

LS e B 8

£
T Ro =Y

Lo

ocrnrmAlrsE o~ A
A N A R W Gy ey

o

oo TT B R i

[od

[P e

=

T

e A= m—r y3

X

trooe
Wi

1,717

2T N
AN suy vy

Sy o~

=3

romryoaoemt oA | %2

™oz e

T y

30 Y

ey

<
D=y

e

[y A 4

A TR Ty

S e

T

EE R e ]

RT3

~

S
eV 3g

ana rmrooset
airo—pToaothTT

s

TT

T N PN £
[ e T sy =9 [ S o by

R Vet Rkt =
Tt

ot
1 1] ~A
[ A== -1

S S ST N N +h
ey Tt =S S

L e Sy e

“r

~

L eVl O
TSIy

hoar

Th e
=S

(2

W~
T

TETL A TTA

WLV

1y

Lt nal
TIT T o

+h
T

vaditan
S

R
oot em

Fa Vool
R

~
TR

Tt 7

ol o1 ]

|
SR N S

=N T S o~ omAant + ~ yaclll =Y
= G T oI I T = =rrae

T

[ g s

Py I Y |
Ao oant

1SN
E= A =

L e e s

T

C~not
s

T

ot o
=4

Ao v o e o] 312

(AN

act ot

TGN T e s
J =

BYy—persernad
T det

[y ey o

1

bk o B

£
Eepeny S xS yen

+h

+hn ety AL e
T T IS o T o

o~

Pk oo tin Tk et il B

ey

o T oo T
A~

T

20 Sy
o e e o

ot g v

il al

1in

oS m

T

=

LR vy g v i e e gy o S e iy

alternative relief.

r

Civil actions

42-364.

Sec.

this

Any person who fails to perform an act required by

(a)

article or who commits an act prohibited by this article



/3%%%

shall be guilty of a municipal infraction punishable by a
civil penalty as provided by section 1-15 of this Code.

(b) Proceeding with the abatementradministrative hearing,
apdfor——seekinga-—-civil action, or emergency action~peaa%%§
as authorized in this article does not preclude the city
from seeking alternative relief from #ke—a court in the
same action or as a separate action, including put not
limited to an order for abatement or injunctive relief.

(c) In addition to other remedies set forth in this article,
wWhen it is determined by the department that a nuisance
exists and/or that a person is a habitual violator, the
city may file a civil action in the district court seeking
an order enjoining the person from further wviolation of
this article on real estate—property owned or controlled by
such person or real estate-property where such person acts
as an agent, tenant, or lessee of any residential dwelling,
commercial establishment and/or real estate—property within
the city. The city may further reguest that upon entry of
the injunction the court allow the city to abate further
violations without notice and/or seek an order of contempt.

Secs. 42-365--42-390. Reserved.

Section 2. This ordinance shall be in full force and
effect from and after its passage and publication as provided by
law.

FORM APPROVED:

Woes K Frank

/Glenna K. Frank’
Assistant City Attorney




