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Date May.5,.2014.

RESOLUTION CLOSING HEARING ON THE APPLICATION OFJERRY HOOTS
TO REZONE PROPERTY IN THE VICINITY OF 2428 SW 9™ STREET FROM THE
“C-1” NEIGHBORHOOD RETAIL COMMERCIAL DISTRICT TOA LIMITED “C-2”
GENERAL RETAIL AND HIGHWAY ORIENTED COMMERCIAL DISTRICT, AND

CONDITIONALLY APPROVING SAME

WHEREAS, on April 21, 2014, by Roll Call No. 14-14-0615, it was duly resolved by the
City Council that the application of Jerry A. Hoots, to rezone certain property he owns in the vicinity
of 2428 SW 9! Street, more fully described below, be set down for hearing on May 5, 2014, at 5:00
P.M., in the Council Chambers at City Hall; and,

WHEREAS, due notice of said hearing was published in the Des Moines Register on April
25, 2014, as provided by law, setting forth the time and place for hearing on said proposed
amendment to the Zoning Ordinance; and,

WHEREAS, in accordance with said notice those interested in said proposed rezoning, both
for and against, have been given opportunity to be heard with respect thereto and have presented
their views to the City Council; and,

WHEREAS, the Legal Department has prepared an amendment to the Zoning Ordinance of
the City of Des Moines to rezone the following described property:

Lots 1 thru 5, Dorward Place, an Official Plat; AND, Parcel E as shown by the Plat of
Survey recorded on November 13, 2001 in Book 9060, at Page 373, and located
within Lot 6 of the Official Plat of Section 16 Township 78 Range 24 West of the 5th
P.M., an Official Plat, all now included in and forming a part of the City of Des
Moines, Polk County, Iowa (herein referred to as the "Property).

from the “C-1” Neighborhood Retail Commercial District to a Limited “C-2” General Retail and
Highway Oriented Commercial District classification, subject to the following conditions which are
agreed to and accepted by execution of an Acceptance of Rezoning Ordinance in writing by all
owners of said property and is binding upon the owners and their successors, heirs and assigns as
follows:

Only the following uses of structures and land shall be permitted upon the Property:

a) Any use permitted in and as limited in the "C-1" Neighborhood Retail Commercial
District; and,

b) Liquor store for sale of alcoholic beverages within that portion of the Property locally
known as 2424 SW 9th Street.

( continued )
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NOW THEREFORE, BE IT RESOLVED, by the City Council of the City of Des Moines,

Iowa, as follows:

1. Upon due consideration of the facts, statements of interested persons and arguments of
counsel, the objections to the proposed rezoning of the Property to a Limited “C-2” District are

hereby overruled, and the hearing is closed.

2. The proposed rezoning is hereby found to be in conformance with the Des Moines 2020
Community Character Land Use Plan.

MOVED by

to adopt and approve the rezoning, subject to final

passage of the rezoning ordinance.

FORM APPROVED:
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Roge; K. Brown
Assistant City Attorney

COUNCIL ACTION YEAS NAYS PASS

ABSENT

COWNIE

COLEMAN
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TOTAL
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Mayor

CERTIFICATE

I, DIANE RAUH, City Clerk of said City hereby
certify that at a meeting of the City Council of
said City of Des Moines, held on the above date,
among other proceedings the above was adopted.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my seal the day and year first
above written.

City Clerk
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city or DES MOINES

COMMUNITY DEVELOPMENT

April 15, 2014

Honorable Mayor and City Council
City of Des Moines, lowa

Members:

Communication from the City Plan and Zoning Commission advising that at their meeting
held April 3, 2014, the following action was taken regarding a request from. Jerry Hoots
(owner) to rezone property located at 2428 Southwest 9" Street from “C-1" Neighborhood
Retail Commercial District to a Limited “C-2” General Retail and Highway-Oriented
Commercial District, to provide for subsequent application for a Conditional Use Permit
which would allow the retention of an existing liquor store within the premises at 2424
Southwest 9" Street.

COMMISSION RECOMMENDATION:
After public hearing, the members voted 10-1 as follows:

Commission Action: Yes Nays Pass Absent
Dory Briles
JoAnne Corigliano
Jacqueline Easley
Tim Fitzgerald
Dann Flaherty
Jann Freed

John “Jack” Hilmes
Ted Irvine

Greg Jones
William Page
Christine Pardee
CJ Stephens X

Vicki Stogdill X
Greg Wattier X

XX XXX XXXX

APPROVAL of staff recommendation to find the proposed rezoning in conformance with
the existing Commercial: Auto-Oriented Small-Scale Strip Development future land use
designation in the Des Moines’ 2020 Community Character Plan and approval for the
subject property to be rezoned to a Limited “C-2” zoning with uses limited to “C-1" uses and
a liquor store. (ZON2014-00021)
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STAFF RECOMMENDATION TO THE P&Z COMMISSION

Part A) Staff recommends that the Commission find the rezoning in conformance with the
Commercial: Auto-Oriented Small-Scale Strip Development future land use designation in
the Des Moines’ 2020 Community Character Plan.

Part B) Staff recommends denial of the requested rezoning to “C-2” on the basis that the
surrounding commercial corridor in the vicinity is predominantly zoned “C-1".

Written Responses

3 In Favor
0 In Opposition

STAFF REPORT TO THE PLANNING COMMISSION

1.

GENERAL INFORMATION

Purpose of Request: The applicant is seeking to retain the existing store which is
licensed to sell liquor, wine, and beer along with tobacco products. The business
established occupancy as a grocery store with a liquor license that provided sales of
alcoholic beverages not to exceed 50% of the gross revenues. This was prior to
revisions in the Zoning Ordinance placing additional restrictions on businesses that sell
alcoholic beverages and including tobacco products in the sales numbers.

Under these revisions, beer and wine may continue to be sold in the “C-1" District as
part of a limited retail or food sales business; so long as gross revenues of wine, beer,
and tobacco products do not exceed 40% of the total revenues and a Conditional Use
Permit is obtained from the Zoning Board of Adjustment. When the 40% provision is
exceeded, the Zoning Ordinance defines the business operation as a liquor store, which
requires “C-2” District zoning and a separation distance of 150 feet from any property
with a school, church, public park or licensed child care facility as defined by the State
of lowa. This provision took effect for any liquor licenses renewed after December 31,
2013. The applicant has indicated that the existing and proposed business model
exceeds the 40% limitation and therefore it must be considered a liquor store for
purposes of the Zoning Ordinance.

. Size of Site: 1.11 acres.

Existing Zoning (site): “C-1” Neighborhood Retail Commercial District.

Existing Land Use (site): The site includes a 740-square foot commercial building
occupied with a tailoring shop, a 2,856-square foot commercial building occupied with a
non-conforming liquor store, and a 3,996-square foot two-story building with 1,998-
square feet of first floor retail/office and four (4) second story residential apartment
dwelling units. The single-story buildings are built with zero setback to Southwest 9t
Street, and the two-story mixed-use building is setback away from the street. The
buildings surround a shared paved off-street parking lot area. The property directly




adjoins property to the west owned by the Des Moines Public Schools which is used for
parking and athletic fields for Lincoln High School.

5. Adjacent Land Use and Zoning:
North — “C-1", Uses are single-family and two-family dwel.lings.
South - “C-1", Use is vacant retail commercial building.
East - “R-4" & “C-1”, Uses are multiple-family dwellings owned by the City.
West - “C-1”", Use is parking and recreational uses for Lincoln High School.

6. General Neighborhood/Area Land Uses: The subject property is located along the
Southwest 9" Street commercial corridor.

7. Applicable Recognized Neighborhood(s): The subject property is within the Gray’s
Lake Neighborhood and within 250 feet of the Indianola Hills Neighborhood to the east.
All recognized neighborhoods were notified of the meeting by mailing of the Preliminary
Agenda to all recognized neighborhoods on March 14, 2014. Additionally, separate
notifications of the hearing for this specific item were mailed on March 24, 2014 (10
days prior to the scheduled hearing) to the Gray's Lake Neighborhood and Indianola
Hills Neighborhood Association contacts and to the primary titleholder on file with the
Polk County Assessor for each property within 250 feet of the site. A Final Agenda for
the meeting was mailed to all the recognized neighborhood associations on March 28,
2014.

All agendas and notices are mailed to the contact person(s) designated to the City of
Des Moines Neighborhood Development Division by the recognized neighborhood
association. The Gray’s Lake Neighborhood Association mailings were sent to Evan
Shaw, 2615 Druid Hill Drive, Des Moines, 1A 50315. The Indianola Hills Neighborhood
Association mailings were sent to Ellen Celsi, 131 Hartford Avenue, Des Moines, IA
50315.

The applicant is required to schedule a neighborhood meeting prior to the hearing which
includes invitation to neighborhood contacts and to the primary titleholder on file with
the Polk County Assessor for each property within 250 feet of the site. A summary of
the neighborhood meeting will be provided at the hearing.

8. Relevant Zoning History: N/A.

9. 2020 Community Character Land Use Plan Designation: Commercial: Auto-Oriented
Small-Scale Strip Development.

10.Applicable Regulations: The Commission reviews all proposals to amend zoning
regulations or zoning district boundaries within the City of Des Moines. Such
amendments must be in conformance with the comprehensive plan for the City and
designed to meet the criteria in §414.3 of the lowa Code. The Commission may
recommend that certain conditions be applied to the subject property if the property




owner agrees in writing, prior to the City Council Hearing. The recommendation of the
Commission will be forwarded to the City Council.

Il. ADDITIONAL APPLICABLE INFORMATION

1. Businesses Selling Liquor, Wine, and Beer: The following applicable regulations are
now enforceable for businesses selling liquor, wine, and/or beer

Sec. 134-954. Selling of liquor, wine and beer.

The use of land in all districts for the sale of alcoholic liquor, wine and beer is subject to the restrictions
set forth in this section.

a. The sale of alcoholic liquor, wine and beer is permitted only in the zoning districts and subject to the
conditions applicable fo the business identified in the table below:

Sale of Alcoholic Liquor Sale of Wine and Beer
C-1,C-1A & C-2,NPCandless | C-1,C-1A & C-2, NPC and less
D-R Districts restrictive D-R Districts restrictive
Districts Districts
Food Sales
Establishments
and Retail Sales
Establishments
Limited | Not Allowed | CUP CUP CUP
(less than 12,000 sq ft) 40% of sales 40% of sales 40% of sales
500 feet 150 feet 150 feet
1/4 mile
General | 40% of sales 40% of sales 40% of sales 40% of sales
(12,000 sq ft or larger, 75 feet 75 feet 75 feet 75 feet
but less than 40,000 sq
ft)
Large | 40% of sales 40% of sales 40% of sales 40% of sales
(40,000 sq ft or larger) | 75 feet 75 feet 75 feet 75 feet
Gas Station/ CUp 40% of sales 40% of sales
Convenience Stores Not Allowed | 40% of sales 150 feet 150 feet
(not allowed in D-R) 500 feet (C-1&C-1A
1/4 mile only)
Liquor Stores Not Allowed | CUP Not Allowed | CUP
500 feet 150 feet
1/4 mile
Restaurants 50% of sales 50% of sales 50% of sales 50% of sales
75 feet 75 feet 75 feet 75 feet
Taverns and Night Cup Cup CcuUp Cup
Clubs (not C-1 & C-1A) | (D-R only) 150 feet (D-R only) 150 feet

Where used in the table above the following terms shall have the meaning identified below:
1) CUP means that a conditional use permit must be obtained for such use as further provided in
this section.

2) 40% of sales means that no more than 40 percent of the gross receipts from sales from the

premises may be derived from the sale of alcoholic liquor, wine, beer or tobacco products.
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3) 50% of sales means that at least 50 percent of the gross receipts by a restaurant must be derived
from the sale of prepared food and food-related services.

4) 75 feet means that the premises occupied by such use must be separated by at least 75 feet from
any church, school, public park or licensed child care facility as defined by I.C. ch. 237A. However,
this condition is not applicable in the C-3, C-3A, C-3B, C3-R and D-R Districts.

5) 150 feet means that the premises occupied by such use must be separated by at least 150 feet from
any church, school, public park or licensed child care facility as defined by I.C. ch. 237A. However,
this condition is not applicable in the C-3, C-3A, C-3B, C3-R and D-R Districts.

6) 500 feet means that the premises occupied by such use must be separated by at least 500 feet
from any church, school, public park or licensed child care facility as defined by I.C. ch. 237A.
However, this condition is not applicable in the C-3, C-3A, C-3B, C3-R and D-R Districts.

7) 1/4 mile means that the premises occupied by such use must be separated by at least one-
fourth mile from any other limited food sales establishment, limited retail sales establishment,
gas station/convenience store and liquor store engaged in the sale of alcoholic liquor.
However, in the C-3, C-3A, C-3B, C3-R and D-R Districts this condition is only applicable to
liquor stores.

b. A conditional use permit is required for the use of a premises for the sale of alcoholic liquor, wine
or beer, under the circumstances identified in subsection (a), above. The board shall grant such a
conditional use permit only where the business, when operated in conformance with such reasonable
conditions as may be imposed by the board, satisfies the following criteria:

1) The business conforms with the conditions identified in subsection (a), above.

2) The proposed location, design, construction and operation of the particular use adequately
safeguards the health, safety and general welfare of persons residing in the adjoining or
surrounding residential area.

3) The business is sufficiently separated from the adjoining residential area by distance,
landscaping, walls or structures to prevent any noise, vibration or light generated by the
business from having a significant detrimental impact upon the adjoining residential uses.

4) The business will not unduly increase congestion on the streets in the adjoining residential
area.

5) The operation of the business will not constitute a nuisance.

c. Any conditional use permit granted by the board of adjustment for the use of a premises for the
sale of alcoholic liquor, wine and beer shall be subject to the following general conditions, fogether
with such additional special conditions as may be reasonably required by the board to ensure that the
criteria in subsection (b), above, are satisfied:

1) Any parking area provided for the use of customers of the business shall be illuminated at an
intensity of at least one footcandle of light on the parking surface at all times. The entire site shall be
landscaped and illuminated so as to minimize hiding places for possible criminal activity.

2) The business shall comply with article 1V of chapter 42 of this Code pertaining to noise control. The
business shall have no outside speakers or amplified sound except when used in compliance with a
type E sound permit.

3) Any such business must comply with the following requirements:

a. Every limited food sales establishment, limited retail sales establishment and gas
station/convenience store shall display alcoholic liquor only in a locked case or behind a counter
accessible only to employees. Any other business selling alcoholic liquor for off premises
consumption shall either: i) display alcoholic liquor only in a locked case or behind a counter
accessible only to employees; iij) employ an electronic security cap or tag system on all
containers of alcoholic liquor on display; or iii) have more than one employee on duty at all times
the business is open to the public.

b. Conspicuously post 24-hour contact information for a manager or owner of the business near the
main public entrance.

c. Institute a strict no loitering policy, conspicuously post one or more "No Loitering” signs, and
cooperate with police in addressing loitering on the premises.
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d. Not dispense alcoholic beverages from a drive-through window.

4) Litter and trash receptacles shall be located at convenient locations inside and outside the premises,
and operators of such business shall remove all trash and debris from the premises and adjoining
public areas on a daily basis.

5) The conditional use permit is subject to amendment or revocation if the operation of the business
becomes a nuisance or exhibits a pattern of violating the conditions set forth in the conditional use
permit.

6) If the zoning enforcement officer determines at any time that the operation of such a business
exhibits a pattern of violating the conditions set forth in the conditional use permit, the zoning
enforcement officer may apply to the board to reconsider the issuance of the conditional use permit
for such business. A copy of such application and notice of the hearing before the board on such
application shall be provided to the owner of such business at least 30 days in advance and shall
also be provided to all owners of record of property within 250 feet of the subject property. If the
board finds that the operation of such business exhibits a pattern of violating the conditions set forth
in the conditional use permit, the board shall have the authority to amend or revoke the conditional
use permit.

d. Upon reasonable suspicion that any gas station/convenience store, food sales establishment or
retail sales establishment derives more than 40 percent of its gross receipts from sales, from the sale
of alcoholic liquor, wine, beer or tobacco products, the zoning enforcement officer may require that
the owner or operator of the business demonstrate within 45 days that during the prior six months no
more than 40 percent of its gross receipts from sales are derived from the sale of alcoholic liquor,
wine, beer or tobacco products. In such event it shall be presumed that more than 40 percent of the
gross receipts from sales are derived from the sale of alcoholic liquor, wine, beer or tobacco products,
which presumption may be overcome by the business timely furnishing a statement prepared and
verified by a certified public accountant identifying the total dollar volume of all sales, and separately
identifying the total dollar volume of sales derived from the sale of alcoholic beverages, from the sale
of tobacco products, and from the sale of all other merchandise and food exclusive of alcoholic
beverages and tobacco products, from the business premises in the preceding six months.

e. Upon reasonable suspicion that any restaurant does not derive at least 50 percent of its gross
receipts from the sale of prepared food and food-related services, the zoning enforcement officer may
require that the owner or operator or the restaurant demonstrate within 45 days that during the prior
six months at least 50 percent of its gross receipts were derived from the sale of prepared food and
food-related services. In such event it shall be presumed that less than 50 percent of the restaurant's
gross receipts are derived from the sale of prepared food and food-related services, which
presumption may be overcome by the business timely furnishing a statement prepared and verified
by a certified public accountant identifying the total dollar volume of all receipts, and separately
identifying the total dollar volume of gross receipts derived from the sale of alcoholic beverages, and
from the sale of prepared food and food-related services exclusive of alcoholic beverages and
tobacco products, from the business premises in the preceding six months.

f. Al gas stations/convenience stores, food sales establishments, retail sales establishments and
restaurants which have not continuously held an alcoholic liquor license or a beer or wine permit
since July 1, 2012, shall comply with the requirements of subsections (a), (b), (c), (d) and (e) above.
Any gas station/convenience store, food sales establishment, retail sales establishment or
restaurant which has continuously held an alcoholic liquor license or a wine or beer permit
since July 1, 2012, shall comply with subsections (a), (b), (c), (d) and (e) above, exclusive of
any changed separation requirements, commencing on December 31, 2013, and prior to that
date shall continue to be subject to the general regulations regarding legal nonconforming uses set
forth in sections 134-155 and 134-1351.

2. Staff Rationale: The character of the surrounding commercial corridor is made up
primarily of “C-1” District, and residentially zoned properties. The nearest “C-2" District
zoned property is over one-third of a mile to south along Southwest 9™ Street at Virginia
Avenue. The property was rezoned in 2003 to allow an environmental contractors office
and shop. Staff believes that these “C-2” District properties are anomalies within a
predominant character of “C-1" District Zoning on Southwest 9" Street, between the
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Raccoon River to the north (separating from downtown) and McKinley Avenue to the
south.

In addition, if the property were to be zoned to “C-2” in order to allow a request for a
Conditional Use Permit, the property would not meet the minimum 500 feet of
separation distance from an existing school that would be applied for a liquor store.
Staff believes it would be contrary to the intent of the Zoning Ordinance to rezone a
property for a use that would not meet the intent of the minimum separation distance
requirements.

It should be noted that if the subject business were to cease hard liquor sales and keep
sales of only beer, wine, and tobacco products at 40% or below total revenues, the
rezoning would not be required for a limited food or retail use. However, a 150-foot
separation provision from a school and a Conditional Use Permit would still be required.
The Zoning Officer has determined that the property adjoins property on the west that is
considered a school for the purposes of these regulations. Should the City Council deny
the requested rezoning, the applicant may seek a Use Variance and Variance of the
separation provision for a liquor store from the Zoning Board of Adjustment.

SUMMARY OF DISCUSSION

Jason Van Essen presented the staff report and recommendation.

Richard Bartlett 3838 SW 31t Street owner of Southside Tobacco and Liquor stated he has
been in business since late 1996. The hours of operation are Monday 9:00 — 9:00 and
Tuesday through Saturday 9:00 — 10:00, closed on Sunday. This is a mom and pop
business. He and his wife run the store. There have been no violations for sales in fifteen
years of existence. It is not economical to sell groceries because they cannot compete with
the Shop and Save down the street. Lincoln High School Resource officer has been to his
store once. He asked if there were any problems with his business. The Resource officer
assured him there were no problems with their business and most of the problems lie to the
south area. He pointed out the boundary between this property and the high school. There
is no direct access and his business cannot be seen from Lincoln High School. The
economic impact is significant. His lease is good until November 2015 and if he loses his
liguor license he would probably be bankrupt. This business is the only way he has to
support his family. The landlord has shared that if Southside Tobacco and Liquor were to
go out of business he would be put into negative cash flow and possibly into foreclosure.
He then passed out copies of petitions that the neighbors signed in support of his request.

Ted Irvine asked that the petitions be received and filed.

Richard Bartlett pointed out where the people lived who signed the petition along with the
businesses in the area and those who did not sign the petition. He believes his business
has not shown any negative effect. He ask that the Commission keep in mind that this
business provides for him and his family.

CJ Stephens asked if a neighborhood meeting was held. [f so what was the report.
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Richard Bartlett stated a neighborhood meeting was held, there were three attendees. A
representative with Stroke Detector and two residents of Southview Manor were at the
meeting.

CJ Stephens reiterated that the applicant did not have a meeting with Grays Lake
Neighborhood or Indianola Hills Neighborhood Association.

Richard Bartlett stated that they were invited but did not attend.

CJ Stephens asked if the neighborhoods scheduled a meeting.

Richard Bartlett stated he did not know. He was told to schedule a meeting and send
letters inviting them to the meeting.

Mike Ludwig stated under the current “C-1” zoning of the property the applicant can have
beer and wine sales with a conditional use permit from the Board of Adjustment. He asked
the business owner what percentage of the sales are from liquor.

Richard Bartlett stated maybe 15% - 20%.

Mike Ludwig asked if additional beer and wine sales could make up some of the difference

Richard Bartlett stated losing the liquor license would definitely cut down on their business.

Mike Ludwig stated that it would be a madified liquor license where he would have just beer
and wine sales. He also asked if the applicant considered limited “C-2” zoning. The “C-2"
district does allow quite a few additional commercial uses on the property and that was one
of staff's concerns.

Richard Bartlett answered no.

Mike Ludwig pointed out that the staff report did identify that if the zoning were denied
another option still is to seek a use variance from the Zoning Board of Adjustment. The
applicant would have to go to the Zoning Board of Adjustment anyway for relief to the
separation distance requirement.

Ted Irvine asked if the business operator owns the building.

Richard Bartlett answered he leases the building

Ted Irvine asked if the business owner or his landlord would consider a limited “C-2”".

Richard Bartlett stated that he would not have a problem with that at all.

Ted Irvine asked if the applicant would agree to a continuation.

Richard Bartlett stated yes and asked what date it would be continued to.
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Mike Ludwig stated a staff recommendation would be issued April 12, 2014 for the next
meeting of April 17, 2014. They would have to meet in the next three to four days to come
to some understanding of what limitations the applicant would agree to.

Richard Bartlett stated he is okay with that.

Jacqueline Easley stated that it should be clear that if there is no agreement it would probably
be the same recommendation from the staff.

Ted Irvine stated he was recommending a continuation to give the applicant a chance to talk
with staff about a new potential staff recommendation.

Tim Fitzgerald stated he would like to hear from anybody in support or opposition to the
item. He believes the continuation is a good idea. The applicant has a lot of support of the
community and he finds that very impressive.

CHAIRPERSON OPENED THE PUBLIC HEARING

Jack Strode 6204 SW 5t stated he is a lifelong resident of Des Moines and he is in support
of the applicant’s request and asked the Commission to grant the business owner’s
request.

Tina Goheen 3135 SW 13t Street stated she has been going to the business owner’s store
when it was located on both sides of the parking lot. She noted that there are never high
school kids hanging out in front of the business owner’s store. There is never any
disturbance or police cars parked out front. She noted the business owner did try to do
groceries for a while but could not compete with the Save A Lot grocery store up the street.
The area that the applicant is in is no way attached to Lincoln High School. There is a big
ravine between the back of the business property and where Lincoln High School practice
fields are. He is a hardworking man on the Southside and a big part of their community.
The business owner’s store is a very family run business and she is in support of the
applicant’s request.

Bruce Southview Manor resident stated the business owner and his wife are a couple of
hard working people. They are great people and he is in support of the applicant’s request.

Silas J. Patrick 1941 Courtland Drive #10 stated he supports the applicant’s request.

Bob Ebling stated he lives across the street. There are no kids or any type of loitering on
the premises. The business owner runs a clean store and he supports the applicant's
request. It is a mom and pop operation that supports a family and believes that the little
guys need encouragement not discouragement.

CHAIRPERSON CLOSED THE PUBLIC HEARING

Christine Pardee stated that it is clear the business owner has a lot of community support
from the number of signatures on the petition that was received and the support of people
who spoke tonight on the business owner’s behalf. This is truly what she prefers which is a
place based business. She thanked Commissioner Ted Irvine for trying to explore ways




this could be a positive outcome for the business owner. She is in support of what
Commissioner Irvine proposed.

Mike Ludwig stated the motion on the table should probably be restated but he believes it
was for a continuance. Noted that Roger Brown of the City of Des Moines Legal
Department may have a suggestion to address the issue this evening rather than a
continuance.

Roger Brown stated the applicant could agree to amend the application to “C-1" zoning plus
a liquor store. The property owner has a set of uses that are allowed in the “C-1" district. If
it is rezoned without limitation it adds a lot of things which the community might find
objectionable. A limited rezoning is where the property owner would agree that the
property will not be used for everything that might be otherwise be allowed.. If the applicant
amends the application to “C-1” zoning plus a liquor store it would be limited to what is
really being requested. If for some reason the property owner would be receptive to that
then the Commission would be reporting to Council their recommendation based upon that.

Jacqueline Easley asked for clarification of the motion.

Ted Irvine stated he would be happy to rescind his motion to continue.

Christine Pardee asked a procedural question. Can staff address the changes that are
being suggested?

Mike Ludwig stated what legal just described is actually more restrictive than what was
advertised and more restrictive than what was mailed to the neighborhood so he believes
there are no procedural issues with making a motion for a more restrictive zoning than what
was advertised.

CJ Stephens stated she believes a continuance is better so the Commission can hear from
the property owner since the zoning goes with the property.

Tim Fitzgerald asked with the conditional request if the applicant business owner would sell
the business would the new business owner have to come before the Commission.

Mike Ludwig stated a new business owner would not have to come back to the
Commission because zoning runs with the land.

Ted Irvine asked the business owner if the property owner could attend the next meeting.

Richard Bartlett stated yes he believed so.

Mike Ludwig stated the conditions have to be agreed to in writing prior to the Council
hearing. The Commission is making a recommendation only to the Council. If the owner
does not agree to the conditions that would just be a reason for the Council to deny the
rezoning.

Jason Van Essen suggested the Commissioners think of this as being no different than the
Commission recommending their own conditions of approval for zoning.
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Jacgueline Easley stated her concern is the Commission is not dealing with the owner at
this meeting.

Wili Page stated he supported a motion for continuance. It might seem to some that staff is
being harsh on this particular instance. However, he believes that staff is trying to fuffill
their obligation in terms of administering the new ordinance. But he would respectfully
remind the Commission the new ordinance with the 40% proviso in it was passed to
prevent the proliferation of liquor stores and this is not that kind of incident.

Jacqueline Easley asked for a new motion.

Ted Irvine stated that he is comfortable with moving this item today. He sensed that the
business owner is in very close contact with the landlord. The owner will have to agree to
conditions before it goes to Council. Therefore, if what the Commission is hearing tonight
not accurate they will know about it before it goes before Council. The Commission is
merely recommending to the Council. The business owner obviously has a lot of support
present tonight and there is no opposition. He believes the best solution is a Limited “C-2”
zoning with uses limited to “C-1" uses and a liquor store.

Roger Brown reiterated that he is only recommending procedure not policy.

COMMISSION ACTION:

Ted Irvine moved to find the rezoning in conformance with the Commercial: Auto-Oriented
Small-Scale Strip Development future land use designation in the Des Moines’ 2020
Community Character Plan and to approve a Limited “C-2” zoning with uses limited to “C-1"
uses and a liquor store and Greg Wattier seconded.

Motion passed 10-1 (CJ Stephens voted in opposition)

Respectfully submitted,

27 lH.

Michael Ludwig, AICP
Planning Administrator

MGL:clw
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Jerry Hoots (owner) for property located at 2428 Southwest 9th Street. File #

Z0N2014-00021
Description Approval of a request to rezone from “C-1" Neighborhood Retail Commercial District to a
of Action Limited “C-2" zoning with uses limited to “C-1" uses and a liquor store. Greg Wattier
seconded.
2020 Community Commercial: Auto-Oriented, Small-Scale Strip Development (current & no
Character Plan : change proposed).
Horizon 2035 2025-2035: Widen SW 9" Street from 4 to 5 lanes.
Transportation Plan
Current Zoning District “C-1" Neighborhood Retail Commercial District.
Proposed Zoning District | Limited “C-2" General Retail and Highway Oriented Commercial District.
Consent Card Responses in Favor Not in Favor Undetermined % Opposition
Inside Area 8 0

QOutside Area
Plan and Zoning Approval 10-1 Required 6/7 Vote of Yes
Commission Action - the City Council

Denial No

Hoots, 2428 Southwest 9th Street ZON2014-00021
[ T " Hirlowood Ave Kirkwood Ave

L/ //// //l

Lasoma

SW 8th St

O

Cale updated. 2/1272014

160 240 320
Feet
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| THE UNDERSIGNED,_a Resident of Lincoln Plaza, Support the Lincoln
plaza and Southside Tobacco, Inc request for a zoning change.

Name Address Phone
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| THE UNDERSIGNED, a Business owner on S.W 9" Street, Support the
Lincoln Plaza and Southside Tobacco, Inc request for a zoning change.

Address Phone
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LS | THE UNDERSIGNED, A Member of SOUTH SIDE CARES, Support the

it S

Lincoln Plaza and Southside Tobacco, Inc request for a zoning change.

Name Address Phone
S AN e 20N SRR A ST )

)

,//“j e L2 SV [P g mez- T
e AT T S
/C//aé(Lvﬁw ........... AL JG........ SIS TT7 727
e Tt BB 20 ZEI 5T 415251875160

----------------------------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------------------------------

............................................................................................................................................

.............................................................................................................................................

...........................................................................................................................................

sunes | aconalln FOL 107G de 5157785437



| THE UNDERSIGNED, a Resident of Southview Manor, Support the

Lincoln Plaza and Southside Tobacco, ~Incarequest”fa‘r a zoning change.

Name ﬁ Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,

Inc request for a zoning change.

Name Address Phone
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| THE UNDERSIGNED, a Resident of Southview Manor, Support the
Lincoln Plaza and Southside Tobacco, Inc request for a zoning change.

Name Address #2913 ) Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change. g \N’ q i
Address one [6/53
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name Address Phone

----------------------------------------------------------------------------------------------------------------------------------------

eI %/ @uﬁﬂrw —— P2F0G O

Ji/ Kool 221 42// %m ST

L Lu‘ 1A JJ{A/LQ/ 33205 8.w IL/ gl IARARR @7\@(6

--------------------------------------------------------------------------

2/@5@!7/ % T e m//—\
' '%/ “"# R3St
oma(%/u I f«di%ﬂ) 7 67’(;?‘71

... ....n-..---n.---u.n.-n-.-----.....u---.--.-.---..--." eBaaddavnsderannsosasdTonisedvatccanunsrorancancensrropariigsescsine

-----------------------------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------------------------------

, {’C §@( L COCB%OM /)( ¢ %C 13-4

ey {\\\M e RASELZELR 0*:u“‘o w0 Gk 2:205 ) K

Sisesrersesasiossaninoondnensenssvonasdaseiuinssanenossr0acsaerRaT AN OIS

(\\% by \4 ,,,,,,,, C’) L0WS Lieosd Aw AlE- 4222233

.......................................................................................................................



| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name Address BUSZINESS Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,

Inc request for a zoning change.

Addre Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name . Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,

Inc request for a zoning change.

Name Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Address Phone
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SOUTHSIDE TOBACCO, INC

| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,

Inc request for a zoning change.

Address Phone
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| THE UNDERSIGNED SUPPORT THE Lincoln Plaza and Southside Tobacco,
Inc request for a zoning change.

Name Address Phone
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