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Date December 8, 2014
RESOLUTION SETTING HEARING ON REQUEST FROM WAYNE RUSSELL, LLC (OWNER),
REPRESENTED BY LARRY BARRY (OFFICER), TO REZONE PROPERTY LOCATED AT
2301 SOUTHWEST 9TH STREET TO ALLOW CONVERSION OF THE
EXISTING RESTAURANT USE OF THE BUILDING TO A TAVERN USE

WHEREAS, the City Plan and Zoning Commission has advised that at a public hearing held on November 20, 2014,
its members voted 9-0 to recommend DENIAL of a request from Wayne Russell, LLC (owner), represented by Larry
Barry (officer), to rezone real property locally known as at 2301 Southwest 9th Street (“Property”) from “C-0”
Commercial-Residential District to “C-2” General Retail and Highway-Oriented Commercial District, to allow
conversion of the existing restaurant use of the building to a tavern use; and

WHEREAS, the Property is legally described as follows:

The vacated South 11 feet of Davis Avenue Right-Of-Way lying north of and adjoining Lot 302 and all of Lot 302 in
FIRST PLAT OF CLIFTON HEIGHTS, an Official Plat, now included in and forming a part of the City of Des
Moines, Polk County, Iowa.

NOW THEREFORE, BE IT RESOLVED, by the City Council of the City of Des Moines, Iowa, as follows:
1. That the attached communication from the Plan and Zoning Commission is hereby received and filed.

2. That the meeting of the City Council at which the proposed rezoning is to be considered shall be held in the
Council Chambers, City Hall, Des Moines, Iowa, at 5:00 p.m. on December 22, 2014, at which time the City Council
will hear both those who oppose and those who favor the proposal.

3. That the City Clerk is hereby authorized and directed to cause notice of said proposal in the accompanying form
to be given by publication once, not less than seven (7) days and not more than twenty (20) days before the date of
hearing, all as specified in Section 362.3 and Section 414.4 of the Iowa Code.

MOVED by to adopt.
ﬁEMAPPRO;
/ Glenna K. Frank, Assistant City Attorney (ZON2014-00205)
CERTIFICATE
COUNCIL ACTION | YEAS | NAYS | PASS | ABSENT
COWNIE I, DIANE RAUH, City Clerk of said City hereby
COLEMAN certify that at a meeting of the City Council of said
City of Des Moines, held on the above date, among
CATTO other proceedings the above was adopted.
GRAY
HENSLEY IN WITNESS WHEREOF, I have hereunto set my
— hand and. affixed my seal the day and year first
above written.
MOORE
TOTAL
MOTION CARRIED APPROVED

Mayor City Clerk
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COMMUNITY DEVELOPMENT

December 2, 2014

Honorable Mayor and City Council
City of Des Moines, lowa

Members:

Communication from the City Plan and Zoning Commission advising that at their meeting
held November 20, 2014, the following action was taken regarding a request from Wayne
Russell, LLC (owner) represented by Larry Barry (officer) to rezone property located at
2301 Southwest 9th Street.

COMMISSION RECOMMENDATION:
After public hearing, the members voted 9-0 as follows:

Commission Action: Yes Nays Pass Absent
Dory Briles X
JoAnne Corigliano
Jacqueline Easley
Tim Fitzgerald
Dann Flaherty
Jann Freed

John “Jack” Hilmes
Greg Jones
William Page

Mike Simonson

CJ Stephens

Vicki Stogdill

Greg Wattier X

X

X XXXXX XXX

APPROVAL of staff recommendation that the requested rezoning be found in conformance
with the Commercial: Auto-Oriented Small-Scale Strip Development future land use
designation in the Des Moines’ 2020 Community Character Plan and DENIAL of the
requested rezoning to “C-2” General Retail and Highway-Oriented Commercial District, for
conversion of the existing restaurant use of the building to a tavern use. (ZON2014-00205)
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STAFF RECOMMENDATION TO THE P&Z COMMISSION

Part A) Staff recommends that the Commission find the rezoning in conformance with the
Commercial: Auto-Oriented Small-Scale Strip Development future land use designation in
the Des Moines’ 2020 Community Character Plan.

Part B) Staff recommends denial of the requested rezoning to “C-2” General Retail and
Highway-Oriented Commercial District, to allow conversion of the existing restaurant use of
the building to a tavern use.

Written Responses
6 In Favor
3 In Opposition

STAFF REPORT TO THE PLANNING COMMISSION

l. GENERAL INFORMATION

1. Purpose of Request: The rezoning would potentially allow conversion of the existing
restaurant use to a tavern use. The existing restaurant is permitted to sell alcohol in
accordance with a liquor license so long as at least 50 percent of the gross receipts are
derived from the sale of prepared food and food-related services.

If the property is rezoned to “C-2” General Retail and Highway-Oriented Commercial
District, the applicant would be eligible to file an application for consideration by the
City’s Zoning Board of Adjustment for a Conditional Use Permit for a tavern use. As a
tavern use, more than 50 percent of the gross receipts could be derived from the sale of
alcoholic beverages. :

The existing restaurant use (Rockstar Bar & Girill) is considered a legal non-conforming
use within the current “C-0” Commercial-Residential District. As a non-conforming use,
the property can continue as a restaurant us until such time that the building is vacant
for six (6) months.

2. Size of Site: 68 feet by 180 feet (11,865 square feet).

3. Existing Zoning (site): “C-0” Commercial-Residential District, “FSO” Freestanding
Signs Overlay District, and “GGP” Gambling Games Prohibition Overlay District.

4. Existing Land Use (site): The site includes a 2,532-square foot commercial building
occupied with a restaurant use (Rockstar Bar & Grill) and a graveled off-street parking
area.

5. Adjacent Land Use and Zoning:

North — “C-0”, Uses include Davis Street and an undeveloped lot.

South — “C-0”, Use is a single-family dwelling.
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East — “R1-60", Use is a single-family dwelling.

West — “C-1”, Uses include Southwest 9t Street, a one-story office building, and
MacRae Park.

General Neighborhood/Area Land Uses: The subject property is located along a
portion of the Southwest 9t Street corridor that contains a mix of commercial and
residential uses.

Applicable Recognized Neighborhood(s): The subject property is within the
Indianola Hills Neighborhood and within 250 feet of the Gray’s Lake Neighborhood. All
recognized neighborhoods were notified of the meeting by mailing of the Preliminary
Agenda to all recognized neighborhoods on October 31, 2014. Additionally, separate
notifications of the hearing for this specific item were mailed on October 31, 2014 (20
days prior to the scheduled hearing) and November 10, 2014 (10 days prior to the
scheduled hearing) to the Indianola Hills Neighborhood and Gray’s Lake Neighborhood
contacts and to the primary titleholder on file with the Polk County Assessor for each
property within 250 feet of the site. A Final Agenda for the meeting was mailed to all the
recognized neighborhood associations on November 14, 2014.

All agendas and notices are mailed to the contact person(s) designated to the City of
Des Moines Neighborhood Development Division by the recognized neighborhood
association. The Indianola Hills Neighborhood Association mailings were sent to Cathy
Venteicher, 201 Southwest Fulton Drive, Des Moines, I1A 50315. The Gray’s Lake
Neighborhood Association mailings were sent to Evan Shaw, 2615 Druid Hill Drive, Des
Moines, IA 50315.

The applicant held a neighborhood meeting on November 5, 2014, to which invitations
were mailed to neighborhood contacts and to the primary titleholder on file with the Polk
County Assessor for each property within 250 feet of the site. The applicant will be
available to provide a summary of the neighborhood meeting at the hearing.

. Relevant Zoning History: N/A.

. 2020 Community Character Land Use Plan Designation: Commercial: Auto-Oriented

Small-Scale Strip Development.

Applicable Regulations: The Commission reviews all proposals to amend zoning
regulations or zoning district boundaries within the City of Des Moines. Such
amendments must be in conformance with the comprehensive plan for the City and
designed to meet the criteria in §414.3 of the lowa Code. The Commission may
recommend that certain conditions be applied to the subject property if the property
owner agrees in writing, prior to the City Council Hearing. The recommendation of the
Commission will be forwarded to the City Council.
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Il. ADDITIONAL APPLICABLE INFORMATION

1. Businesses Selling Liquor, Wine, and Beer: Any future request for a Conditional Use
Permit for a tavern use would be subject to the following regulations applicable for
businesses selling liquor, wine, and/or beer:

Sec. 134-954. Selling of liquor, wine and beer. i

The use of land in all districts for the sale of alcoholic liquor, wine and beer is subject to the restrictions
set forth in this section. |

a. The sale of alcoholic liquor, wine and beer is permitted only in the zoning districts and subject to the
conditions applicable to the business identified in the table below:

Sale of Alcoholic Liquor Sale of Wine and Beer
C-1,C-1A & C-2, NPC and less C-1,C-1A & C-2, NPC and less
D-R Districts restrictive D-R Districts restrictive
Districts Districts
Food Sales
Establishments and
Retail Sales
Establishments
Limited Not Allowed CuUpP Ccup CUP
(less than 12,000 sq ft) 40% of sales 40% of sales 40% of sales
500 feet 150 feet 150 feet
1/4 mile
General 40% of sales 40% of sales 40% of sales 40% of sales
(12,000 sq ft or larger, 75 feet 75 feet 75 feet 75 feet
but less than 40,000 s ft
Large 40% of sales 40% of sales 40% of sales 40% of sales
(40,000 sq ft or larger) 75 feet 75 feet 75 feet 75 feet
Gas Station/ CUP 40% of sales 40% of sales
Convenience Stores Not Allowed 40% of sales 150 feet 150 feet
(not allowed in D-R) 500 feet (C-1&C-1A
1/4 mile only)
Liquor Stores Not Allowed CUP Not Allowed CUP
500 feet 150 feet
1/4 mile
Restaurants 50% of sales 50% of sales 50% of sales 50% of sales
75 feet 75 feet 75 feet 75 feet
Taverns and Night CUP CUP CUP CUP
Clubs (not C-1 & C-1A) | (D-R only) 150 feet (D-R only) 150 feet

Where used in the table above the following terms shall have the meaning identified below:

1)

2)

3

4

Community Development Department -

CUP means that a conditional use permit must be obtained for such use as further
provided in this section.

40% of sales means that no more than 40 percent of the gross receipts from sales from the
premises may be derived from the sale of alcoholic liquor, wine, beer or tobacco products.

50% of sales means that at least 50 percent of the gross receipts by a restaurant must be derived
from the sale of prepared food and food-related services.

75 feet means that the premises occupied by such use must be separated by at least 75 feet from
any church, school, public park or licensed child care facility as defined by I.C. ch. 237A.
However, this condition is not applicable in the C-3, C-3A, C-3B, C3-R and D-R Districts.
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5) 150 feet means that the premises occupied by such use must be separated by at least 150
feet from any church, school, public park or licensed child care facility as defined by I.C.
ch. 237A. However, this condition is not applicable in the C-3, C-3A, C-3B, C3-R and D-R
Districts.

6) 500 feet means that the premises occupied by such use must be separated by at least 500 feet
from any church, school, public park or licensed child care facility as defined by I.C. ch. 237A.
However, this condition is not applicable in the C-3, C-3A, C-3B, C3-R and D-R Districts.

7) 1/4 mile means that the premises occupied by such use must be separated by at least one-fourth
mile from any other limited food sales establishment, limited retail sales establishment, gas
station/convenience store and liquor store engaged in the sale of alcoholic liquor. However, in
the C-3, C-3A, C-3B, C3-R and D-R Districts this condition is only applicable to liquor stores.

b. A conditional use permit is required for the use of a premises for the sale of alcoholic liquor, wine or
beer, under the circumstances identified in subsection (a), above. The board shall grant such a
conditional use permit only where the business, when operated in conformance with such reasonable
conditions as may be imposed by the board, satisfies the following criteria:

1) The business conforms with the conditions identified in subsection (a), above.

2) The proposed location, design, construction and operation of the particular use adequately
safeguards the health, safety and general welfare of persons residing in the adjoining or
surrounding residential area.

3) The business is sufficiently separated from the adjoining residential area by distance,
landscaping, walls or structures to prevent any noise, vibration or light generated by the
business from having a significant defrimental impact upon the adjoining residential uses.

4) The business will not unduly increase congestion on the streets in the adjoining residential area.

5) The operation of the business will not constitute a nuisance.

c. Any conditional use permit granted by the board of adjustment for the use of a premises for the sale
of alcoholic liquor, wine and beer shall be subject to the following general conditions, together with
such additional special conditions as may be reasonably required by the board to ensure that the
criteria in subsection (b), above, are satisfied:

1) Any parking area provided for the use of customers of the business shall be illuminated at an
intensity of at least one footcandle of light on the parking surface at all times. The entire site
shall be landscaped and illuminated so as to minimize hiding places for possible criminal
activity.

2) The business shall comply with article IV of chapter 42 of this Code pertaining to noise control.
The business shall have no outside speakers or amplified sound except when used in
compliance with a type E sound permit.

3)  Any such business must comply with the following requirements:

a. Every limited food sales establishment, limited retail sales establishment and gas
station/convenience store shall display alcoholic liquor only in a locked case or behind a
counter accessible only to employees. Any other business selling alcoholic liquor for off
premises consumption shall either: i) display alcoholic liquor only in a locked case or
behind a counter accessible only to employees; ii) employ an electronic security cap or
tag system on all containers of alcoholic liquor on display; or iii) have more than one
employee on duty at all times the business is open to the public.

b. Conspicuously post 24-hour contact information for a manager or owner of the business
near the main public entrance.

C. Institute a strict no loitering policy, conspicuously post one or more "No Loitering" signs,
and cooperate with police in addressing loitering on the premises.

d. Not dispense alcoholic beverages from a drive-through window.

4) Litter and trash receptacles shall be located at convenient locations inside and outside the
premises, and operators of such business shall remove all trash and debris from the premises
and adjoining public areas on a daily basis.

5)  The conditional use permit is subject to amendment or revocation if the operation of the
business becomes a nuisance or exhibits a pattern of violating the conditions set forth in the
conditional use permit.
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6) If the zoning enforcement officer determines at any time that the operation of such a business
exhibits a pattern of violating the conditions set forth in the conditional use permit, the zoning
enforcement officer may apply to the board to reconsider the issuance of the conditional use
permit for such business. A copy of such application and notice of the hearing before the board
on such application shall be provided to the owner of such business at least 30 days in
advance and shall also be provided to all owners of record of property within 250 feet of the
subject property. If the board finds that the operation of such business exhibits a pattern of
violating the conditions set forth in the conditional use permit, the board shall have the authority
fo amend or revoke the conditional use permit.

2. Staff Rationale: If the property were to be rezoned to “C-2” District, any tavern use
would be subject to the Zoning Board of Adjustment granting a Conditional Use Permit
for such. As contained in the chart in the previous section, one of the requirements for a
tavern use is that the property must provide 150 feet of separation from any church,
school, public park or licensed child care facility. The subject property would not satisfy
this requirement since it is within 75 feet of MacRae Park. Staff believes it would be
contrary to the intent of the Zoning Ordinance to rezone a property for a use that would
not meet the minimum separation distance requirements.

Furthermore, the character of the surrounding Southwest 9t Street commercial corridor
is made up primarily of “C-0” District and “C-1” District properties. The nearest “C-2”
District property is located 650 feet to the south at 2428 Southwest 9" Street. The next
closest “C-2” District-zoned property is located over one-half of a mile to south along
Southwest 9t Street at Virginia Avenue. Furthermore, it would not be appropriate to
rezone the subject property to allow a tavern use given the close proximity of single-
family residential uses.

Should the rezoning be denied by the City Council, the applicant would have up to one
(1) year to request a Use Variance from the Zoning Board of Adjustment. City Staff
would likely recommend denial of a Use Variance, as well.

SUMMARY OF DISCUSSION

Greg Wattier left the meeting @ 6:51 p.m.

Erik Lundy presented the staff report and recommendation.

JoAnne Corigliano asked what the separation concern is.

Erik Lundy stated MacRae Park is the separation concern.

Mike Simonson asked if “C-1”" zoning would be more appropriate.

Erik Lundy stated “C-1” zoning does not allow tavern use, it allows a restaurant.

Jen Wilson 2301 SW 9t Street stated she is the tenant and not the owner who is requesting
the rezoning. The owner is in favor of her request. She does not want to change her
operation. However, the reason she would like to change the zoning is because she would
like to put a patio on the side of the building. In order to put the patio on the side the zoning
has to be changed. It is a struggle to come up with 50% food sales. It has been running as
a bar and they do serve food all the time. The corner of the park that is in question is just
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like a field it is not where people swing or where kids are playing. She submitted a petition
with approximately 400 to 500 signatures in support of this request. Also, the neighbors
surrounding this property are in favor of adding the patio.

CHAIRPERSON OPENED THE PUBLIC HEARING

Dave Barry 617 Maxwelton Drive stated he was representing his father Larry Barry owner of
Wayne Russell, LLC and stated the tenant came to the owner with the plan and petition in
favor of the patio. So the owner is in favor of the tenant’s request. He showed a drawing of
the proposed patio deck. The patio would improve the building, the view and reduce the
loitering in front of the building.

JoAnne Corigliano asked if the drawing of the proposed patio deck been given to staff.

Erik Lundy stated the first step is the rezoning process.

Andrea Annanla stated her parents have lived in the house directly to the east for 61 years
and they have seen a lot of restaurant/bars come and go. She questions the location where
the tenant wants to put the patio and whether the patio will cause obstruction to the sidewalk
and pedestrians using it. Her biggest concern is changing the zoning from a commercial
residential to retail and highway oriented commercial district. She does admit that her
mother did sign the petition in favor of the applicant’s request. Now she is questioning the
parking. Will there be increased traffic and more people coming there? It is a very nice
place but what is the definition of a tavern. She believes a patio will take away from the SW
9th Corridor because it is too close to everything.

Rebuttal

Jen Wilson stated the patio will not cover any sidewalk. Currently there is no sidewalk
where the patio is proposed. The sidewalk is something they would add and fix up the curb.
They would not be any louder than they are right now. There is a noise ordinance. The
idea of this proposal is to make improvements and not to operate any differently than it is
currently operating.

CHAIRPERSON CLOSED THE PUBLIC HEARING

Jann Freed asked what happens if an audit comes back and alcohol sales are more than
50%.

Mike Ludwig stated currently the applicant is asking for a rezoning. If they were denied
rezoning and they fail the audit within the next year they would have the opportunity to seek
a Use Variance from the Board of Adjustment. If “C-2” zoning was allowed on this property
there would be an extensive list of uses allowed on the property in perpetuity. He suggested
a use variance would probably be an appropriate approach rather than to open it up for
multiple uses.

Jann Freed asked if the applicant could still have a patio with a use variance.

Mike Ludwig stated a use variance would include a request to expand the patio on the side
of the building.

_
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Mike Simonson stated if the patio was added would that increase the onsite parking
requirement.

Erik Lundy stated it does not increase the parking but it does increase the building code
area for their fixture count such as their restroom facilities.

Mike Simonson asked if adding the deck would increase the parking count.

Erik Lundy stated the parking requirements for both restaurants and taverns is one space
per 150. Converting it to a tavern legally would require they meet the minimum parking
requirement.

Mike Simonson stated he believes the applicant has done a lot of work talking to a lot of
people, getting signatures and he hopes that the tenant is successful. However, he is going
to support staff only because there is another option that he believes is more appropriate.

Mike Ludwig stated the applicant also has a third option. If the Use Variance was not
granted, they could submit a revised zoning application for a limited “C-2” zoning which
severely restricts the use list. To avoid going through the list tonight he would suggest the
applicant submit a new zoning application as part of the initial review.

COMMISSION ACTION:

Tim Fitzgerald moved staff recommendation Part A) to find the rezoning in conformance
with the Commercial: Auto-Oriented Small-Scale Strip Development future land use
designation in the Des Moines’ 2020 Community Character Plan and Part B) to deny the
requested rezoning to “C-2” General Retail and Highway-Oriented Commercial District, for
conversion of the existing restaurant use of the building to a tavern use.

Motion passed 9-0.

Respectfully submitted,

WU

Michael G. Ludwig, AICP
Planning Administrator

MGL:clw
Attachment
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2301 Southwest 9th Street.

Wayne Russell, LLC (owner) represented by Larry Barry (officer) for property located at File #

ZON2014-00205

Description Denial of the requested rezoning of property from “C-0" Commercial-Residential District to
of Action “C-2" General Retail and Highway-Oriented Commercial District, to allow conversion of the
existing restaurant use of the building to a tavern use.

2020 Community
Character Plan

Current: Commercial: Auto-Oriented, Small-Scale Strip Development.
Proposed: N/A.

Horizon 2035
Transportation Plan

2026-2035: SW 9 Street, Widen from 4 lanes to 5 lanes.

Current Zoning District

“C-0" Commercial-Residential District.

Proposed Zoning District

“C-2" General Retail and Highway-Oriented Commercial District.

Consent Card Responses In Favor Not In Favor Undetermined % Opposition
Inside Area 3 6
Outside Area
Plan and Zoning Approval Required 6/7 Vote of Yes X
Commission Action - the City Council
Denial 9-0 No
Wayne Russell, LLC, 2301 SW 9th Street ZON2014-00205
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Drost, Bert A.

E
From: ANDREA A <lolajazz@msn.com>
Sent: Wednesday, November 26, 2014 11:38 AM
To: Drost, Bert A.
Subject: Re: Andrea Anania here - looking for the signature list...
Bert:

Lucia is my mother. Yes, she signed the petition, but did not know the full story. She had no idea that the rezoning
request would turn that property into a tavern, and exactly what that meant.

Thank you.
Andrea
Sent from my iPhone

> 0On Nov 26, 2014, at 11:15 AM, "Drost, Bert A." <BADrost@dmgov.org> wrote:

>

> Andrea,

> Attached are the scans of the petition and the comment cards. Pardon my asking, but I'm curious if you know whether
Lucia Anania is in support or opposition? There is a comment card against it, but it appears he also signed the petition
(bottom signature on page 1). | would call him but the phone number on the petition is incomplete. Anyway, since the
card was received most recently (at the hearing), his property is going to be considered to be in opposition unless | get a
signed note from him stating otherwise.

> Sincerely,

> Bert

>

>

> From: Lundy, Erik M.

> Sent: Wednesday, November 26,2014 10:52 AM

> To: Drost, Bert A.

> Subject: FW: Andrea Anania here - looking for the signature list...

>

>

>

> ERIK M. LUNDY, AICP, CPM

> SENIOR CITY PLANNER

>

> [http://www.dmgov.org/images/CDMLogos/CDMcommunityDevLogo.png]

> 602 ROBERT D. RAY DRIVE

> DES MOINES IA 50309

>515.283.4144 VVOICE

>515.237.1694 FAX

> emlundy@dmgov.org<emlundy@dmgov.org%20>

>

> P BE GREEN Please don't print this e-mail unless necessary!

>

>



> From: ANDREA A [mailto:lolajazz@msn.com]

> Sent: Tuesday, November 25, 2014 2:39 PM

> To: Lundy, Erik M.

> Subject: Andrea Anania here - looking for the signature list...

>

> ...for the zoning-change request for 2301 SW 9th.

>

> Good luck getting your work done. | know just how hard that is. | really and truly do!
>

> Take care and have a great Thanksgiving!

>

>

>

> Andrea L. Anania

> 282-0699 (home/cell)

>

> P.S. My own neighbors at 3700 SE 22nd did not build that three-car

> garage this past summer. : ) <image001.png><20141126110758869.pdf>
><20141126110808814.pdf>
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